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W artykule analizuje sie podejs¢a prawny do procedur i
podstaw do uwzglednienia okolicznosci fagodzgcych kara w
rozumieniu Kodeksu Karnego Ukrainy i Polski. Analiza wykazata
plusy i minusy poszczegdélnych podejs¢ i zaproponowac sposoby
wzajemnego harmonizacji ustawodawstwa tych panstw. Badanie
dato podstaw do stwierdzenia, ze kazdy z kodéw ma swoje zalety i

wady w stosunku do innego kodu i ustalenie wspdlnych R. Babanly
problematycznych aspektow siebie. Kierownik biura
naukowo-ekspertnego

Stowa kluczowe: Kkara, okolicznosci tagodzace Kkare, Najwyzszego Sgdu
okolicznoéci, ktore pogarszajg kara indywidualizacji kary, kodeks Specjalistycznego
karny. Ukrainy w sprawach
cywilnych i karnych

MITIGATING PUNISHMENT IN SENTENCING: COMPARATIVE (Kijéw, Ukraina)

ANALYSIS OF THE UKRAINIAN AND POLAND LEGISLATION

The article examines the legal approaches to the procedures and grounds for
consideration of the circumstances, mitigating punishment according to Criminal Code of Ukraine
and Poland. The analysis revealed the pros and cons of the respective approaches and gave the
basis to suggest ways of mutual harmonization of legislation of these states. The study gave
reason to conclude that each of the codes has its advantages and disadvantages relative to
another code and to identify common problematic aspects of each.

Key words: sentencing, the circumstances mitigating punishment, circumstances that
aggravate punishment, individualization of punishment, criminal code.

NMPU3HAYEHHSA MOKAPAHHS MPU MNOMAKLLUYKOYMX OBCTABUHAX: KOMMAPATUBHUA
AHAII3 3AKOHOOABCTBA YKPAIHU TA MOJbLLI

Y cTaTTi gocnigpKylTbCsd 3aKOHOAaBui MiAXOAW [0 BU3HAYeHHA Mopsagky Ta nigcras
BpaxyBaHHA OOCTaBWH, LLIO MOMSAKLUYIOTb MOKApaHHA 3rigHO KPUMIHANbHUX KOOEKCIB YKpaiHu Ta
Monbuwi. NpoBeaeHun aHania 4O3BONMB BUSIBUTM NepeBaru Ta Hegonikv BiAnoBiaAHMX niaxodiB Ta
3anponoHyBaTK LUMSXM B3aEMHOI rapMOHi3aLlil 3akoHOA4aBCTBa Ha3BaHMX AepxaB. [JocnigpkeHHs
Jarno nigcrasu AnNg BUCHOBKY MPO Te, LLO KOXEH i3 KoOeKCiB Mae sk CBOI nepesBaru, Tak i Heloniku
BiJHOCHO iHLUOro KOAEKCY, a TaKOX BUABUTM CMiSIbHI NPOBMEMHi acnekTn KOXHOMo 3 HUX.

Knroyoei cnoea: npusHadeHHs MOKapaHHs, OOCTaBWHW, O MOMSAKLIYIOTb MOKapaHHS,
o6cTaBuHW, WO OBTSKYIOTb NOKapaHHS, iHAMBIAyani3auisa NokapaHHs, KpUMiHaNbHUIA KOOEKC.

Po3BMTOK CyCniNbHUX BIQHOCUMH 3YMOBMOE HEOOXiAHICTb MOCTIMHOrO MOLWYKY LUAXiB
pPO3BUTKY 3aKOHOOABCTBA, AKMWA 3HAYHOK MIpOI 3aneXxuTb Bi BUBYEHHS Ta aHanisy gocsigy
pernameHTauil TMX YM iHWWX acnekTiB y 3aKOHOAABCTBI 3apyOikHWUX Aepxas. Tum binble ue
NMUTaHHA € BaXNUBUM 3 Orfgdy Ha CTpaTeriyHWn PO3BMTOK E€BPOMNENCHLKMX AepkaB, OOHUM i3
nocTynaTiB AKOro €, AKWO Le MOXIMBO, 3abe3nedyeHHs MakcumarbHOI rapMOHi3aLii npaBoBuX
CUCTEM BiAMNOBIOHUX AepXKaB.

Came TOMY, ocobnumBoi Barm y UbOMYy npoueci HabyBalTb KOMMapaTUBICTCbKI
OOCNIMKEHHA, SKi MaloTb CBOIM 3aBOaHHAM MOPIBHAHHS 3aKOHOAABCTBA Pi3HMX OepXaB Ha
npegMeT BUSBIIEHHSA CMiNbHUX, BIAMIHHUX pUC, WO, Y CBOK Yepry, € nepeayMoBOK BU3HAYEHHS
nepesar 4 HedonikiB TMX YK iHWKMX NigxoaiB Ao peryntoBaHHs. [Mpy LUbOMY, Ha Haw nornsg,
3anopykol pes3ynbTaTUBHOCTI TakMX LOCMiAKEeHb € 1X MakcumarnbHa AeTtanisauid, iHwumu
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crnoBaMu, MakcMMaribHe 3BYXEHHsI nepeniky nutaHb, ski 6epyTbCa ANA MOPIBHAHHSA, a TakKoX,
AKLLO Le MOXIMBO Ta AOUINbHO, 3BY>KEHHS nepeniky Aep)KaB, 3aKOHO4ABCTBO SKUX € NpeaMeToM
Bi4MOBIAHOro aHaniay.

MuTaHHAM BUBYEHHA 3apybixkHOro gocBigy y cdepi BM3HAYEHHS OCHOBHWUX 3acaj
NpU3HaYeHHs NoKapaHHSA, a TakoX acnekTiB BpaxyBaHHA OOCTaBWUH, SKi MOMSKLLYOTb NOKapaHHS,
3anmManncb pag YKpaiHCbKMX Ta 3apyOikHMX BYEHMX, OO0 4ucna akux cnig sigHectn LI,
Oasnposuy, O.0. Olyaoposa, T.1. IBaHiok, 1.[1. KosouykiHa, A.C. MakapeHko, B.B. MNonTtaseup, T.1.
Caxapyk, H.A. Ctopuak, B.A. Tynsakoea, M.l. XaBpoHioka Ta iHWMX. Pasom i3 TMM, pO3BUTOK
3aKOHOOaBCTBaA Yy Ui cepi 3HAYHOK MIpOK 3anexuTb Big ChiBBIOHECEHHS WMOro OCHOBHUX
NnonoXeHb i3 HOpMamu 3aKOHOAABCTBA 3apybiKHMX OepXaB, a BiATaK Ue NUTaHHS BMMarae
A00aTKOBOro CUCTEMHOIO BUBYEHHS.

BpaxoByloun HaBegeHe, METOK L€l CTaTTi € NOPIBHAHHS YKPAIHCBLKOrO Ta MOfbCbKOro
KPMMiHanNbHOro 3akOHOOABCTBA B YaCTWMHI peErynioBaHHA MNOPsSiAKY BpaxyBaHHs OOCTaBWH, LLUO
NOMSIKLLYIOTb MOKapaHHSA Npy MOro NPU3HaYEHHI.

3a3HauyeHe NUTaHHA aKTyani3yeTbCA Hacamnepen TuUM, Lo 3aKOHOOABCTBO YKpaiHM Ta
3akoHogaBcTBa [lonbuwi y cdepi perynioBaHHS OOCTaBWH, WO MOMSKLWYKOTL MOKApaHHA Mae
NPUHUUNOBI, KOHUENTyanbHi BigMiHHOCTI. Tak, skwo BignosiaHO A0 KpuMiHanbHOro Kogekcy
Ykpaihn (KK VYkpaiHu) nepenik o6CTaBuH, WO MNOMSKWYHOTb MOKaApaHHS € 3aKoHO4aB4YO
BM3Ha4eHMM, To 3rigHo KapHoro kogekcy Monbuwi (KK MonbLwi)[3] 3akoHoO4aBCTBO BiAMOBIAHOMO
nepeniky He BU3Ha4vae. AKWO 3a3Havae T.l. IBaHIOK, 3akOHOA4ABCTBO [lonblui, TaKOX TaKuXx
aepxaB sk IcnaHia, Pecny6nika bonrapisa, Pecny6nika Monbwa, ®paHuia, ®PH, MNonnaxgisa He
MICTUTb nepeniky ob6CTaBuH, AKi MOMSIKWYIOTb MOKapaHHS. BuaHaHHS neBHUX O0GCTaBMH cnpasu
TakuMy, WO MNOMSKWYIOTb MNOKapaHHd, 3a UMMWU  KPUMIHANbHMMKW  3aKOHaMu  MOBHICTIO
noknagaeTbCs Ha po3rnsa cyay [2].

HaTtomicTb nNUTaHHAM BpaxyBaHHS OOCTaBMH, SKi MOMSKLWYHOTb nokapaHHA 3rigHo KK
YKpalHu npugineHo iCTOTHY yBary y BianoBigHnx Hopmax. Tak, BignosigHo 0o cT. 65 KK YkpaiHu,
BpaxyBaHHA OOCTaBMH, WO MOMSAKLWYTb MOKApaHHSA HaneXxuTb [0 3acag NpU3HAYeHHs
nokapaHHsi. ¥ cBoto 4yepry, cT. 66 KK YKkpaiHu BCTaHOBMOE nepenik Takmx obCTaBvH, OO0 SIKMX
Hanexatb: 1) 39BNeHHs i3 3i3HaHHAM, Wmpe KaaTTa abo aKTUBHE CMPUSHHSA PO3KPUTTIO 3TOYUHY;
2) pobposinbHe BiAWKOAQyBaHHA 3aBAaHOro 306MTKY abo YCyHeHHsi 3anofisiHoi wkogw; 2-1)
HagaHHs MeauyvHoi abo iHWOoT gonomMorn noTtepninomy 6e3nocepeHbo NiCRs BUNHEHHS 3MOYUMHY;
3) BUMHEHHSI 3II0YMHY HEMOBHOJITHIM; 4) BUYMHEHHS 3M104YMHY XXIHKOK B CTaHi BariTHOCTI; 5)
BYMHEHHS 3MOYMHY BHACNIAOK 30iry TSXKUX OCOBUCTUX, CIMEMHWX YW iHWWX OOCTaBWH; 6)
BUMHEHHS 3MIOHUHY Mig BAAMBOM MOrpo3n, Npumycy abo yepes matepianbHy, Cly>KO0BY YM iHLWWY
3aNEXHICTb; 7) BUNHEHHS 3M0YMHY Mi BMSMBOM CUMbHOMO AYLWEBHOMO XBUMOBAHHS, BUKITMKAHOIO
HenpaBoOMipHUMM abo amopanbHUMK AiAMU NOTEPNINOro; 8) BUNHEHHSA 3MI04MHY 3 NEPEBULLLEHHAM
MEX KparHbOoi HeobXigHOCTI; 9) BMKOHAHHA CcneuianbHOro 3aBAaHHA 3 MNOMNEepPemKEHHS un
PO3KPUTTS 3MOYMHHOT AisiNbHOCTI OpraHiaoBaHOl rpynu YnM 3M0YMHHOI OpraHiszauii, noegHaHe 3
BYMHEHHSM 3M104MHY Yy BUNagkax, nepeabayeHnx unm Kogekcom.

Pasom i3 TMM, Ud XX CTaTTa MICTUTb NOSIOXKEHHS, 3ri4HO 3 SKMM 3a3Ha4YeHuI nepenik He €
BUYEPIHMM, OCKIfbKK, SKWO LbOro BMMaraiTb 0O6CTaBWHWM cnpasu, Npy NPU3HAYEeHHI NoKapaHHS
CyAd MOXe BM3HATU TaKMMMU, LLO MOro NOMSAKLUYIOTb, i iHLWI 0BCTaBUHMN.

Y CBOW 4Yepry, B SAKOCTi 35iCyBaHHS MPaBOBOr0 3HAYEHHSA iCHYBaHHA Takux OOGCTaBWH
HeobXigHO 3BEpHYTW yBary Ha gBa OCHOBHWMX acnekTtwu. [Mo-nepuwe, BignosigHo o cT. 69 KK
YKpaiHn 3a HasiBHOCTI KiflbKOX O6CTaBMH, WO MOMSKLUYIOTb MOKAPaHHA Ta iCTOTHO 3HWXYKOTb
CTYMiHb TSXXKOCTi BUMHEHOTO 3MOYUHY, 3 ypaxyBaHHAM 0COOM BUHHOMO Cyfd, YMOTMBYBAaBLUN CBOE
PiLLEeHHA, MOXe Npu3HauMTK BinbLl MsSKe NokapaHHs, Hi nepenbdadvyeHo 3akoHOM abo nepenTn 4o
iHWworo 6inbl MAKOro BuAy nokapaHHs, abo He NpusHadYnTU JoOaTKoBe NoKapaHHA. BUHATOK
CTaHOBMATb NULLE KOPYMUiNHI 3NOYUHWU, NPU BYMHEHHI SKMX 3a3HadeHa cT. 69 KK YkpaiHu He
3actocoByeTbcA. [Mo-gpyre, iCHyBaHHA AEKINbKOX OOCTaBMH Ma€ 3HAYEHHS MpU NPU3HAYEHHI
nokapaHHsi, OcCkKifibku BignoeigHO [o cT. 69-1 KK YkpaiHum 3a HaaBHOCTI o6CTaBuWH, LWO
NMOMSAKLUYIOTb MOKapaHHs, nepenbadyeHnx nyHktamym 1 Ta 2 4acTMHM nepLlioi cTaTTi 66 uboro
Kogekcy, BigcyTHOCTi 0OOCTaBWH, WO OOTSXKYHOTb MNOKapaHHA, a TakoX MpyM  BU3HAHHI
00BMHYBaYEHUM CBOET BUHU, CTPOK abo po3Mip nokapaHHA He MOXe nepesBuLLyBaTh ABOX TPETUH
MaKCuUMarnbHOro CTpoKy abo po3mipy Hanbinbw CcyBOpOro BuAy MNOKapaHHA, nepeabayveHoro
BiQNOBIOHOO CaHKLUi€l0 cTaTTi (CaHKuieo YacTuHm ctatTi) Ocobnmneoi YacTuHM.
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Y cBoto vepry, BignosigHo oo § 2 ct. 53 KK lNonbLui, npusHavatoum nokapaHHs, cyq 6epe
00 yBaru, 30Kpema, MOTMBaUil0 Ta NOBeAiHKY BWHHOI OCOBW, BUYMHEHHSI 3M04YMHY pa3oM 3
HEMOBHONITHIM, XapakTep i CTyniHb NOpyweHHss 000BA3KIB, MOKMNaAEHMX Ha BUHHY OCOOY,
XapakTtep i po3mip HeraTMBHMX HaACMOKIB 3MO4YMHY, BMACTUBOCTI XapakTepy i 0cobGucTi ymOBU
BMHHOI 0CcOOM, CNocib XUTTS 4O BUYMHEHHS 3MOYMHY | MOBEAIHKY MICNS MOro BUMHEHHS, @ TaKoX,
ocobnuBo, HamaraHHs BigwkogyBatn 36uTkn abo B iHWIM OPMi 3a40BINMbHUTU MOYYTTS
couianbHOI crnpaBegnuMBOCTI W NOBeAiHKY noTepninoro. TakMM 4YMHOM, He3BaXalun Ha
BiJCYTHICTb KOHKPETHOro nepeniky obCTaBMH, LLO MOMSIKLWYIOTb MOKAPaHHSA, MEBHi MO3WUTMBHI
XapaKTEPUCTUKN, sIKi BUMAMBaKOTb 3 OOCTaBWMH 3M104MHY, caMoi 0cobu, sika Moro BYMHWMNa, i
noBeiHKN SK Mig Yac, Tak i Nicna Noro BUMHEHHS, HE 3anuLlaloTbCAa No3a yBarowo cyagi.

HaTtomicte KK [Monblwi gocuTe geTanbHO pernameHTye NigctaBuM Ta YMOBU 34iIMCHEHHS
HaA3BMYAMHOIO MOMSKLLIEHHSA NOKapaHHs, ke (PakTMYHO € aHaroromM YKpaiHCbKOro NpU3HaYeHHs
GinbWw MSAKOro nokapaHHs, Hik nepepbadveHe 3akoHom. 3rigHo 3 § 1 c1. 57 KK lMonbLyi, sKwWwo
39BNSATLCSA KiNbka He3aneXHUX ofHa Bid OAHOI niacTtaB AN HaA3BMYaWHOroO NOMSKLWEHHS abo
NMOCUNEHHSI MOKapaHHSA, TO Cyd MOXe fnuvlle OAuH pa3 Hag3BMYaWHO MOMSKLWUTM abo NocCunNuTU
nokapaHHsi, 6epyyn OO yBarum BCHO CYKYMHICTb MigcTaB And MOMSKLWEHHS abo MOCUSEHHS.
MigpctaBamn Ona Haas3BMYaAWHOIO MOMSIKILEHHS MOKapaHHA € Taki: Cyd MoXe 3acTocyBaTtu
Haa3BMYaMHE MNOMSIKLLEHHS NOKapaHHA B 0cCobGnMBO OOrpyHTOBaHUX BMMagkax, KOMW HaBiTb
HaNMeHLle MoKapaHHd, nepegbadeHe 3a 3M04YMH, BBaXanocb OM HenponopuiiHO CyBOPUM,
3okpema: 1) AKWo noTepninuin NpMMMPUBCA 3 BUHHOK 0CO00O010, Wkoga Gyna BunpaBneHa abo
noTepninui i BUHHa ocoba AOMOBMMMCL MPO CNOCIO Takoro BUMNPaBMeHHs, 2) 3 ypaxyBaHHAM
CTaBIIEHHS BMHHOI 0cobu, B pasi, KONM BOHA Hamaranacb BMMNPaBUTM 3anogisHy wwkogy abo
3anobiraHHs Ti 3anogisiHHI0, 3) AKLWO BMHHA Y BYMHEHHI YMUCHOrO 3n04mMHy ocoba abo ii 6nm3bka
ocoba 3a3Hanu iCTOTHOI LUKOAM Y 3BA3KY 3 BYUHEHUM 3I04MHOM.

Kpim Toro, srigHo §§ 3,4 Hags3BuYamHe NOMSAKLIEHHS MOKapaHHS 3aCTOCOBYETbCSA AnA
BMHHOI 0OCOOM, sika BYMHSINA 3MNOYMH pasom 3 iHWKMMKM ocobamu, SKWO BOHAa HagacTb
NpPaBOOXOPOHHOMY OpraHy iHpopMaLiito CTOCOBHO 0OCi0, Lo 6Gpanu y4acTb Y BUMHEHHI 31104MHY, Ta
iHLIMX ICTOTHMX OBCTaBUH MOro BYMHEHHS. 3a MOJaHHSAM MPOKypopa Cyd MOXe 3acTOoCOBYBaTu
Haa3BMYaMHe MNOMSKLIEHHS MOKapaHHA, i HaBiTb YMOBHO BIiACTPOYMTM MOr0 BUKOHAHHA On4
BMHHOI 0COOM, AKka He3anexHo Bi4 MOSICHEHb Y CBOIM Cnpasi pPoO3Kpura Cnigyomy oprady i
npeacTaBuna MoOMy iCTOTHI OGCTaBMHM 3MOYMHY, 33 BUMHEHHSA SIKOTO nepenbadeHe nokapaHHS
no3baBneHHsM BOJIi MOHaA 5 pokiB.

Taknm YMHOM, 3 OrnAgy Ha HaBedeHe, MOXXEMO KOHCTaTyBaTu ICTOTHY BigMIHHICTb nigcTas
HaA3BUYAMHOIO MOMSAKLLEHHS] MOKapaHHA. AKWO BiAnoBiAHO A0 3aKOHOAABCTBA YKpaiHM Take
NMOMSAKLUEHHS 34INCHIOETBCS MPU HAABHOCTI OBCTaBWH, SIKi iCTOTHO 3HWXYHOTb CTYMiHb TSDKKOCTI
3MOYNHY, TO 3rigHO 3akoHogaBcTBa [lonblli Take MOMSKIWEHHA Moxe OyTu 3ymoBreHe
HeobXigHOK MOCTKPUMIHAMNBHOK MOBEAIHKOK 0COBU, fKa BYMHMMA 3M0YMH, YMOBHO 3a BOMa
HanpsMamu: 1) 3a HaNPAMOM NPUMWUPEHHSA BMHHOTO 3 NOTEPNINMM Ta BiOWKOAYBAaHHA LUKOAW; 2)
3a HanpsMOM HagaHHs HeobxigHoi iHpopmauil NPaBOOXOPOHHMM OpraHam, Sk NMPO BYMHEHUN
HUM, TaK i NPO iHLI 3NOYMHMW.

Y KOHTEKCTi aHanisy HaBegeHOol BiAMIHHOCTI BapTO 3ayBaXXWUTK MPO Te, L0 Taki BiAMIHHOCTI
He € B3aEMOBUKIIOYHMMM Ta KOXEH i3 HaBeAeHMX NiAXodiB € No-CBOEMY OOrpyHTOBaHUM. Tak,
YKpalHCbKUM Nigxid, SKUW MNOBA3YE HaA3BUYaAMHE MOMAKLIEHHA [MOKapaHHA i3 iCHYBaHHAM
00CTaBWH, SKi 3HWKYIOTb CTYMiHb TSHXKKOCTI 3M04YMHY, cripusie 3abes3neyvyeHH0 MakcumarbHOI
iHOuBIAyanisauil nokapaHHa Ta AudiepeHuiadil BignoBiganbHOCTI 3a UMM KpUTepieM. Y CBOO
yepry, NONbCbKMM Migxig, 3rigHO AKOro BigNOBiOHE MOMAKLIEHHA AOMYCKAETbCHA MNPU HadaHHi
NPaBOOXOPOHHUM oOpraHaMm HeobXxigHOT iHdopMaLil TakoXk € OBrpyHTOBaHUM, OCKINbKM Taka
iHopmauisa Mae iCTOTHUA BMAAMB ANS NPOTUAIl 3MOYMHHOCTI Ta 3abesnevyeHHs HanexHoro
pO3CnifyBaHHA 3MOYUHIB.

BpaxoBytoun HaBegeHe, MOXEMO CTBEpPIKYBATW LLO Y LbOMY MNUTAHHI 3aKOHO4ABCTBO
OBOX aHanizoBaHuMX gepxaB Moxe OyTM BOOCKOHANEHO LWASAXOM B3aEMHOIO 3ano3nNYeHHS
HaBedEeHNX MNONOXeHb KPUMiHaNbHUX KOAEKCIB.

TakoX NOPIBHAHHSA IHCTUTYTY HaA3BMYaMHOIO NOMSKLLIEHHS NoKapaHHS dae nigctasu Ans
BMCHOBKY Npo Te, Wo 6e3nepeyHoro nepeBaroio NosibCbKoro KpUmiHanbHOro 3aKkoHo4aBCcTBa Y Lin
YacTWHI € pernameHTauis HWXKHbOI MeXi NMOKapaHHs, sika He MOXe OyTu 3HWKEeHa npu TakoMy
noMsKLWweHHs. HaToMicTb yKpalHCbke 3aKOHO4aBCTBO TaKUX 3aKOHOOABYMX NOSIOXKEHb HE MICTUTL.
Y cBOW 4epry, 3a pesynbratamu NpoOBELEHOro OOCHIAXEHHSA CyOO0BOI NPaKTUKW NpU3HAYEHHS
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OiNbLU MSAKOro nokapaHHs, Hixx nepegbavyeHe 3akoHOM B YkpaiHi, HaMn 3pobsieHO BUCHOBOK, LLO
BiJCYTHICTb KpUTEpIiB, SIKi MalOTb BpaxoByBaTUCb MPU BUPILLEHHI NUTaHHA Npo obcar, Ha AKuiA
BMHHOMY 3HWXKYETbCA MOKapaHHSA, 3yMOBMB ICHYBaHHA BWMAAKiB HALAMIPHOrO  3HMDKEHHS
nokapaHHsi 3rigHo npasun cT. 69 KK, wo moxe 6yTn nigcraBol HiBENOBAHHA METU NMOKapaHHS

[1].

Takum 4YnHOM, OBr'pyHTOBAHMM € iCHYBaHHS Bi4noBigHMX 3akOHOA4ABYMX MonoxeHb B KK
Monbui, 3rigHO 3 SKMMKW Hag3BMYaMHE MOMSKLLUEHHS MOKapaHHA MONsArae B NPU3HAYEeHHI
noKapaHHsl HkK4e MiHiManbHOI Mexi, nependayvyeHol 3akoHOM, abo Ginbll MSIKOrO MoKapaHHS,
30INCHIOETBLCA BiQNOBIAHO A0 TAKMX NPUHLMMIB: 1) AKLLO OiSTHHSA € TSPKKUM 311I04MHOM, 33 BUMHEHHS
AKoro nepenbavaeTbCa MokapaHHs no3baBneHHAM BOMi CTPOKOM 25 pokiB, Cyn npusHadae
nokapaHHsi No36aBfeHHsM BOJli CTPOKOM HE MEHLLIE, HidK 8 POKiB; 2) SIKWO LIAHHS € iHWNUM TSDKKUM
37104MHOM, Cyd Npu3Havae nokapaHHs No30aBfeHHSIM BOSi CTPOKOM, SIKMA HE € MEHLUUM, HiXK
ofHa TpeTMHa MiHIManbHOI Mexi, nepenbadeHoi 3aKOHOM, 3) SKWO LIAHHA € MEeHLU TSKKAM
3MI04YMHOM, @ HMWXKHSI MeXa BCTaAHOBMEHOr0 3akKOHOM MoKapaHHs Mo30aBreHHsIM BOJli He €
MEHLUOK 3a OAMH PpiK, TO cya npusHadae wrpad, nokapaHHA obmexeHHsMm Boni abo
no36aBneHHsAM BOMi, 4) AKLWO AiSHHA € MEHLU TSPKKUM 3ITOMMHOM, @ HUXKHA MeXa BCTaHOBIEHOMO
3aKOHOM NoKapaHHA No3baBneHHAM BOJi € MEHLUOO 3a OAWH PiK, TO CyA npusHadae wrpad abo
noKapaHHs OOMEXEHHAM BOTIi.

MpoTe, HaMbINbW CKMIAagHUM MUTaHHAM, MNOBS3aHMM i3 BpaxyBaHHSM OOCTaBMH, LWO
NOMSKLLYIOTb NOKAPaHHS, € MUTaHHSA, SKUM caMe YMHOM cyaasi npu NpU3HadeHHi nokapaHHs Mae
BpaxyBaTu BianoBigHy obcTaBmHy. 3a3HayeHe NuTaHHA He aeTanizoBaHe aHi B KK YkpaiHu, aHi B
KK Monbuwi. Pasom i3 TuMm, pesynbTaTtu aHanidy CcydoBOI MNPakTUKM B YKpalHi 403BOMSKTb
CTBEpAXyBaTM MNpo Te, WO [AO0CUTb 4acTto cyadi dopmanbHO MigxoasaTb [0 BUKOHAHHSA
3aKOHOAABYOI BMMOMM LWOAO BpaxyBaHHS NPW MPU3HAYEHHI MokapaHHA oOCTaBWH, SKi MOro
NOMSIKLLYIOTb. PaKTUYHO, iCHYIOTL MiACTaBM ANt BUCHOBKY, WO OOTPUMaHHS HaBedeHOi BUMOIY
NiATBEPAXYETbCS iCHYBaAHHAM B OOBWHYBaNbHOMY BWPOKY TE3U HACTYMHOIO 3MICTY: «Mpu
Npu3HaYeHHi NoKapaHHs cya, B AKOCTi MOMSAKLUYHOYMX 0OCTaBMH BPaxoOBYeE LUMPE KasaTTH, akTMBHE
CMPUSIHHA PO3KPUTTIO 3rouuHy». OgHak, SKMM 4YMHOM BigOyBaeTbCA BiQMOBIAHE BpaxyBaHHS,
aHania oOBMHYBaNbHUX BMPOKIB HE Oa€ NiacTaB BCTAHOBUTW. [1po BpaxyBaHHS MOMSAKLLYHYMX
o6CcTaBMH MOXHa 34oragyBaTvCb y TUX BUNagkax, KOMM Cy4asl, 3a HasiBHOCTI ofHiei abo
AEKINbKoX Takmx o6CcTaBuH, Ta BiACYTHOCTI OOTSXKyHOUMX 06CTaBWH, NpU3HadYnB 0cobi MiHiManbHe
nokapaHHsi, nepenbaveHe caHkuieto ctarTi. [poTe, AKMM YMHOM BiAOYyBaETLCA Take BpaxyBaHHS
NP1 OAHOYACHIN HasiBHOCTI NOMSKLLYIOUMX Ta OBTSXKYOUMX OOCTaBMH, a He NuLLe 3ragka Npo Taki
obcTaBWHM Y CyQOBOMY pilLeHHi, Ha CbOrofHi, 3 Oornsay Ha BiACYTHICTb BiANOBIAHOrO aHanisy y
TaKuX PiLLIEHHSIX, BCTAHOBUTM HEMOXITMBO.

Came Tomy, 3Ha4YHWUIN TEOPETUYHUI IHTEPEC CTAHOBUTb NMUTAHHSA NPO TE, AKUM YMHOM Mae
npu3Ha4YaTUCb NOKapaHHs NPU OOHOYACHIA HAsABHOCTI ODTSKYOUMX Ta NOMSIKLIYHOTbL O6CTaBWH, a
TaKoX iHWWX 0OCTaBWH, SiKi NO3UTUBHO abo XX HEraTUBHO XapaKTepPU3yloTb BUMHEHWUIA 3MI0YUMH, YK
0Cib, SKi noro BUMHUNK. AK BiQOMO, Lie MUTaHHS YYMHHUM KPUMiHaNbHUM 3aKOHOAABCTBO YiTKO He
BpEerynboBaHo i 9K BinbLWICTb iHWMX NUTaHb, SKi BUHMKAIOTb Ha eTani NPM3HaYeHHSA NoKapaHHs,
MaloTb BUpIWYBaTUCb Ha po3cyd cyny. Pasom i3 Tum, y npaBOBMX CUCTEMax iHLIMX AepXaB,
Hanpuknag, Benukoi BpuTaHii, iCHy0Tb GinbLu YiTKi BKa3iBKKU, AKi MOXyTb ByTV BUKOpPUCTaHi cyqom
Ansa 3abesnevyeHHsa MakCManbHOro BpaxyBaHHA TUX YK iHWKX obcTaBuH. Hanpuknag, moxe 6yTtu
3akpinneHe npasumno, BIiAMNOBIAHO OO0 AKOr0 NOYATKOBOK TOYKOK BU3HAYEHHS BUAOY i po3Mipy
noKapaHHsl € cepefHe NokapaHHs, nepegbadeHe y caHKuil CTaTTi, i 3@ HAABHOCTI OB TAXYOUNX Yn
MOMSKLUYIOYMX MOKapaHb, cyAd, BiANOBIAHO 36inbliye abo 3MeHLWye MokapaHHs BiAHOCHO MOro
cepeaHboro 3HaveHHs [4]. BapTto 3ayBaxuTu, WO HIXTO He 3abOpOHSAE cyay KepyBaTUChb TakuM
anropuTMoOM HaBiTb 3@ TUX OBCTaBMH, KOMKM Taki YiTKi PO3ACHEHHS Y 3aKOHi MPO KpUMiHaINbHY
BignoBiganbHIiCTb BiACyTHI. [NpoTe, BIACYTHICTb Takoro anroputMmy pobuTb npouec npu3HavyeHHs
noKapaHHsi, SIKLWO NOro po3rnagaTty y 3aranbHOAEP)KaBHOMY BUMIPI, LU0 XaOTUYHUM, OCKINbKM
KOXEH cyaas, npurimaloym BriaCHe pilleHHs MOXe MoYMHATKU Bignik nokapaHHs K Big HWKHbOI
Taka XaoOTWMYHICTb i HEeBM3HA4YeHICTb MOxe OyTM nepegyMOBOK HEHANEXHOro BpaxyBaHHSA
o6CcTaBuH, WO NOMSAKLYIOTE abo 06TSXYIOTb NOKapaHHS NPY NOro NPU3HaYeHH.

BigcyTHicTb BignoBigHMX BKasiBOK, No-NepLue, He Aae MOXIUBOCTI 3AcyBaTh, SKUM YMHOM
NMoKapaHHs, Npu3HayeHe 3a HaAABHOCTI MOMSAKLIYUYMX OOCTaBWMH BiAPI3HAETLCA B NMOKapaHHS,
sike 6yno 6 npusHaveHe 6e3 HassBHOCTI TakMx 0b0cTaBuH. [lo-apyre, Taknii cTaH perynoBaHHs He
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Ja€ nigctaB BCTAHOBUTU, SIKUM YMHOM BUPILLYETLCA KOHKYPEHLIS NpuM OOHOYacHiW HasiBHOCTI
06cCTaBuH, siKi 0OOTsDKYIOTb Ta 0OCTaBWH, sIKi OO TSKYIOTb MOKapaHHs.

Taknm 4nHOM, pes3ynbTaTh NPOBeOEeHOro MOPIBHANBHOrO aHanisy gatTb nigcrasum ons
Takmx BucHoskiB. KK VYkpaiHn Ta KK T[lonblwi MIiCTATb pisHi KOHUenTyanbHi nigxoam Ao
pernameHTauii 06cTaBuH, SKi MOMSKLLYOTb NMOKapaHHs, OCKIfIbKM NepLUMi i3 HaBegEeHUX KOLEKCIB
MICTUTb nepenik BignoBigHMX ob6CTaBuH, a ApPYrui Takoro nepeniky He BCTaHOBMOE. BBaxaemo,
WO 3 ornsay Ha iCTOTHY porfb Takux o6CTaBuH [Ons  iHAOuvBiQyanisauii nokapaHHa Ta
MaKkCMMarbHOro BpaxyBaHHsi OOCTaBWH KOHKPETHOrO 3M04YMHYy Ta 0cobu, dka WMOro BYMHMNA,
OinbL obrpyHTOBaHMM € nigxia, skmn peaniszoBaHo B KK YkpaiHu Ta sakuin nependavae icHyBaHHS
«BIOKpUTOro» nepeniky Taknux obctaBmH, TOBGTO TaKoro, KM MICTUTb iX Nepenik, ogHaK 3anuwiae
3a Cy4oMm npaBo BigHECTM A0 iX umcna 1 iHwi o6cTaBuHN.

Takox npoBedeHUn MNOPIBHAMNBHUA aHani3 gas nigcTaBuU BUSABUTU ICHYBAHHS HOPM, SiKi
pernameHTyloTb nNpu3HadeHHs Oinbll MSKOro MNOKapaHHA, HiK nepeabayvyeHo 3akoHOM npu
iCHYBaHHi BMHATKOBMX YMOB. Y UM YacTuHi COPMYynNbOBaHO BUCHOBOK Mpo Te, LWO
3aKOHOLABCTBO [OBOX aHasi3oBaHMX AepXaB Moxe OyTu BOOCKOHANEHO LWASAXOM B3aEMHOIO
3aM03NYEHHSA  MOSMOXEHb KPUMIHANMbHUX KOAEKCIB B 4YacTuMHI  BM3HA4YeHHA nigctaB  Ans
BiAMNOBIAHOro NOMSKLIEHHS MOKapaHHS.

Kpim ToOro, pgosegeHo, wo nepesaroww KK T[lonblwi npu perynoBaHHi NUTaHb
HaA3BUYAMHOIO MOMSIKLLIEHHSI NMOKapaHHS € perramMeHTauisi HWKHbOI MeXi MoKapaHHsl, sika He
MOXXe BYyTN 3HMXKEHA NPU TaKOMY NOMSKLLEHHS.

HacamkiHeub, Ha niacTtasi NpoBeAeHOro AOCHIMKEHHS 3p0bneHo BUCHOBOK MpO Te, LLO
Hepgonikom gk KK Ykpainn, Tak i KK [Nonbli € BiACYTHICTb YiTKMX BKa3iBOK, SIKi 6 KOHKpeTu3yBanm
NMopsifoK Ta cnocid BpaxyBaHHA OOCTaBWH, LLO MOMSKLUYIOTb MOKapaHHA Ta 0b6CTaBuWH, siki MOro
0B TSKYIOTb.
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MITIGATING PUNISHMENT IN SENTENCING: COMPARATIVE ANALYSIS OF THE
UKRAINIAN AND POLAND LEGISLATION
R. BABANLY

The development of public relations necessitates a constant search for ways of
development of the legislation, which largely depends on the study and analysis of experience of
regulation of certain aspects in the legislation of foreign States. The more this issue is important,
given the strategic development of European States, one of the tenets of which is, if possible,
maximize harmonization of the legal systems of the States concerned.

Therefore, of particular importance in this process acquires comparativistic studies that
have the task of comparing the law of different States to identify common, distinguishing
characteristics, which in turn is a prerequisite for determining the advantages or disadvantages of
certain approaches to regulation. Thus, in our view, the key to the effectiveness of such studies is
their highest level of detail, in other words, the maximum narrowing of the list of issues which are
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taken for comparison, and also, if possible and appropriate, the narrowing of the list of States
whose legislation is the subject of the analysis.

Studying the foreign experience in the field to determine the basic principles of
sentencing, as well as aspects of the circumstances that mitigate punishment, engaged in a
number of Ukrainian and foreign scientists, among which should include I. I. Davidovitch, A. A.
Dudorova, T. I. lvanyuk, I. D. Kozochkin, A. S. Makarenko, V. V. Poltavets, T. |. Sakharuk, N.
And. Storchak, V. A. Tulyakova, N. And. Havronyuk and others. However, the development of
legislation in this area largely depends on the ratio of its main provisions with the norms of the
legislation of foreign countries, and therefore, this issue requires further systematic study.

Given the above, the purpose of this article is to compare Polish and Ukrainian criminal
law in the regulation of the accounting of the circumstances mitigating punishment in his
appointment.

This question actualizarea primarily to the fact that the legislation of Ukraine and the
Polish legislation in the field of regulation of the circumstances mitigating the punishment has a
fundamental, conceptual differences. So, if according to the Criminal code of Ukraine (CC of
Ukraine) the list of circumstances mitigating punishment is defined by law, according to the
Criminal code of Poland (Poland, UK) legislation the relevant list does not define. If notes T. I.
Ivanyuk, the legislation of Poland, also such countries as Spain, the Republic of Bulgaria,
Republic of Poland, France, Germany, Holland does not contain a list of circumstances that
mitigate punishment. The recognition of certain things in such circumstances that mitigate
punishment, for these criminal laws squarely before the court .

But the question of the circumstances that mitigate punishment according to the criminal
code of Ukraine is given significant attention in the standards. Thus, according to article 65 of the
criminal code of Ukraine, taking into account the circumstances mitigating punishment belongs to
the principles of sentencing. In turn, article 66 of the criminal code of Ukraine establishes the list
of circumstances, which include: 1) the emergence of the confession, sincere repentance or
actively assistance in detecting the offense; 2) voluntary compensation of the caused damage or
elimination of the caused damages; 2-1) providing medical or other assistance to the victim
immediately after the crime; 3) committal of crime by a minor; 4) Commission of a crime by a
woman in state of pregnancy; 5) committal of crime as a result of a confluence of difficult
personal, family or other circumstances; 6) committal of crime under the influence of threats,
coercion or owing to material, office or other dependence; 7) Commission of a crime under the
influence of strong emotion caused by improper or immoral actions of the victim; 8) Commission
of crime with exceeding the limits of extreme necessity; 9) the performance of a special
assignment to prevent or disclose criminal activity of an organized group or criminal organization,
coupled with the Commission of a crime in the cases stipulated by this Code.

However, the same article contains a provision according to which the above list is not
exhaustive, because, if this is required by the circumstances of the case, in imposing sentence,
the court may admit such that his mitigating and other circumstances.

In turn, as clarify the legal values of the existence of such circumstances, it is necessary
to pay attention to two main aspects. Firstly, according to article 69 of the criminal code of
Ukraine when there are multiple circumstances that mitigate punishment and significantly reduce
the severity of the crime, taking into account the personality of the guilty, the court, motivasi its
decision to appoint softer punishment, than is provided by law or to switch to another softer kind
of punishment, or not to assign additional punishment. The only exceptions are corruption crimes,
in the Commission of which is indicated by V. 69 criminal code of Ukraine does not apply.
Secondly, the existence of several factors is important when imposing sentence, because
according to article 69-1 of the criminal code of Ukraine in the presence of the circumstances
mitigating the punishment provided for in paragraphs 1 and 2 of part one of article 66 of this
Code, the absence of circumstances aggravating punishment, and also the recognition of guilt by
the accused, the period or the size of punishment cannot exceed two thirds of maximum term or
the size of the most strict kind of the punishment provided by the sanction of corresponding
article (sanction part of the article) of the Special part.

In turn, in accordance with § 2 of article 53 of the criminal code of Poland, imposing the
punishment, the court takes into account in particular the motivation and behavior of the
perpetrator, committing the offence together with the juvenile, the nature and extent of the breach
of the duties imposed on the offender, the nature and extent of negative consequences of the
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crimes, character traits and personal conditions of the perpetrator, the lifestyle before committing
the crime and the behavior after its Commission, and also, especially, the desire to repair the
damage or otherwise to satisfy a sense of social justice and the behavior of the victim. Thus,
despite the absence of a specific list of circumstances mitigating punishment, certain positive
characteristics that arise from the circumstances of the crime, the person who committed it, his
behavior both during and after its Commission, do not remain without attention of the judge.

But UK Poland reglamentary in sufficient detail the grounds and conditions for
implementation of the extraordinary mitigation of punishment, which is actually the equivalent of
the Ukrainian appointment of softer punishment, than is provided by law. According to § 1 of
article 57 of the criminal code of Poland, if there are several independent from each other, the
grounds for extraordinary mitigation or strengthening of sentence, the court may, only once
extremely commute or aggravate the punishment, taking into account the totality of the grounds
for mitigation or enhancement. The grounds for extraordinary mitigation of punishment: the court
may apply extraordinary mitigation of the penalty in particularly justified cases when even the
slightest punishment prescribed for the crime would be considered disproportionately harsh, in
particular: 1) if the victim is reconciled with the guilty face, sorry was amended, or the victim and
the perpetrator have agreed on the way this kind of repair, 2) given the attitude of the perpetrator,
in the case when she was trying to fix the harm caused or prevent its infliction, 3) if guilty of
committing an intentional crime, the person or its close person suffered serious damage in
connection with the crime.

Furthermore, according to 88 3,4 extraordinary mitigation of punishment applied to the
perpetrator who committed the crime jointly with others, if she will provide law enforcement
authorities information concerning persons involved in the offence and other relevant
circumstances of its Commission. According to the Prosecutor, the court may apply extraordinary
mitigation of punishment and even to conditionally postpone his execution for the perpetrator,
regardless of the explanation in his case was disclosed to the investigating authority and provided
it with significant circumstances of the crime for the Commission of which is punishable by
imprisonment for more than 5 years.

Thus, given the above, we can state a significant difference of the grounds for
extraordinary mitigation of punishment. If, in accordance with the legislation of Ukraine is easing
carried out in the presence of circumstances which significantly reduce the severity of the crime,
under the laws of Poland such a softening may be due to the necessary postcriminal behavior of
the perpetrator of the crime, relatively in two directions: 1) in the direction of reconciliation of the
guilty with the victim and reparation; 2) in the direction of providing necessary information to law
enforcement agencies, as about crime and other offences.

In the context of the analysis given the differences it is worth noting that such differences
are not mutually exclusive and each of these approaches in its own way justified. Thus, the
Ukrainian approach, which associates the extraordinary mitigation of punishment with the
existence of circumstances which reduce the gravity of a crime, contributes to securing the
maximum of individualization of punishment and the differentiation of the responsibility for this
criterion. In turn, the Polish approach, according to which appropriate mitigation is allowed when
providing law enforcement the necessary information also is reasonable because such
information has a substantial impact to combating crime and ensuring the appropriate
investigation of crimes.

Given the above, | can say that in this matter the legislation of the two analyzed States
can be improved through mutual borrowing given the provisions of the criminal codes.

Also compare Institute for extraordinary mitigation of the sentence gives grounds for
conclusion that the undoubted advantage of the Polish criminal legislation in this part is regulation
the lower limit of punishment which cannot be reduced by such mitigation. But the Ukrainian
legislation of such provisions does not contain. In turn, the results of the conducted research of
judicial practice of appointment of softer punishment, than is provided by law in Ukraine, we
concluded that the absence of criteria that should be considered when deciding on the amount to
which the wine is reduced punishment, has resulted in the existence of cases of excessive
reduction of punishment according to the rules of article 69 of the criminal code, that can be the
basis of leveling the objectives of punishment.

Thus, justified is the existence of relevant legislative provisions in the criminal code of
Poland, according to which an extraordinary mitigation of punishment is to appoint punishment

11



KNOWLEDGE*EDUCATION*LAW-MANAGEMENT

below the minimum limit prescribed by law or more lenient sentence, shall be in accordance with
the following principles: 1) if the act is a serious offence for which the punishment shall be
deprivation of liberty for a term of 25 years, the court assigns punishment by imprisonment for a
term of not less than 8 years; 2) if the act constitutes another serious offence, the court assigns
punishment by imprisonment for a period not less than one-third of the minimum limit provided by
law 3) if the act is a less serious crime, and the lower limit of statutory punishment by
imprisonment not less than one year, the court assigns a fine, the penalty of restriction of liberty
or imprisonment, 4) if the act is a less serious crime, and the lower limit of statutory punishment
by imprisonment for less than one year, the court assigns a fine or the penalty of restriction of
liberty.

However, the most challenging issue related to the circumstances mitigating punishment,
is the question of exactly how the judge when sentencing should take into account a relevant
circumstance. Not detailed nor specified in the criminal code of Ukraine nor the criminal code of
Poland. However, the results of the analysis of judicial practice in Ukraine allow to assert that
guite often judge the formal approach to the implementation of the legislative requirements into
account when sentencing the circumstances of which it softens. In fact, there are grounds for a
finding that compliance with the above requirements is confirmed by the existence in the
conviction of the theses read as follows: "in imposing sentence, the court, as mitigating
circumstances into account Frank repentance, active assistance in detecting a crime". However,
how is the appropriate accounting, analysis of convictions is no reason to install. About the
consideration of mitigating circumstances can be assumed in cases where the judge, in the
presence of one or more of the following circumstances and no aggravating circumstances, the
appointed person the minimum punishment provided by the sanction of article. However, how is
this accounting with the simultaneous presence of mitigating and aggravating circumstances, and
not just the mention of these circumstances in the court decision, today, given the lack of
appropriate analysis in such decisions, it is impossible to determine.

It is therefore, of considerable theoretical interest is the question about how should
punishment be administered in the simultaneous presence of aggravating and mitigating
circumstances, and other circumstances that positively or negatively describe the crime, persons
who committed it. As you know, this is a question the current criminal law is not clearly settled
and other issues that arise at the stage of sentencing should be dealt with at the discretion of the
court. However, in the legal systems of other countries, e.g. the UK, there are more explicit
instructions that can be used by the court to ensure that maximum consideration is given to
certain circumstances. For example, can be assigned to a rule, according to which the starting
point of determining the type and amount of punishment is secondary to the punishment provided
in sanctions of the article, and in the presence of aggravating or mitigating punishment the court,
accordingly increases or reduces the punishment relative to its average value . It is worth noting
that nobody forbids the court to be guided by the following algorithm even under those
circumstances, when such a clear explanation in the law on criminal responsibility do not exist.
However, no such algorithm makes the process of sentencing, if it is considered a national
dimension, a bit chaotic, because each judge, taking their own decision to start the countdown of
punishment as from a lower limit under sanctions, and its upper border or even the middle. In our
opinion, such randomness and uncertainty can be a prerequisite inappropriate considering the
circumstances, mitigating or aggravating in his appointment.

The lack of appropriate guidance, firstly, makes it impossible to figure out how the
sentence imposed in the presence of extenuating circumstances differ from the punishment that
would be designed without the existence of such circumstances. Secondly, such regulation does
not give grounds to establish how competition is resolved in the simultaneous presence of
circumstances aggravating and circumstances, aggravating.

Thus, the results of comparative analysis give grounds for such conclusions. The criminal
code of Ukraine and the criminal code of Poland contains a variety of conceptual approaches to
regulation of the circumstances that mitigate punishment because the first of the following codes
contains a list of the relevant circumstances, and the second such a list does not set. We believe
that given the significant role of such circumstances for the individualization of punishment and
the maximum accounting of the specific circumstances of the crime and persons who committed
it, is more reasonable approach, which is implemented in criminal code of Ukraine and envisages
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the existence of "open" list of circumstances, that is, one that contains their list, however, leaves
the court the right to refer to them and other circumstances.

The comparative analysis provided a basis to identify the existence of rules governing the
assignment of a milder punishment than envisaged by law in the presence of exceptional
conditions. This part concludes that the legislation of the two analyzed States can be improved
through mutual borrowing provisions of the criminal codes in determining the appropriate grounds
for mitigation of punishment.

In addition, it is proved that the advantage of the criminal code of Poland by the regulation
of extraordinary mitigation of punishment is a regulation of the lower limit of punishment which
cannot be reduced by such mitigation.

Finally, on the basis of the conducted research it is concluded that a disadvantage in the
criminal code and the criminal code of Poland is the lack of clear guidelines that would specify the
manner and method of accounting of the circumstances mitigating the punishment and
circumstances that burdened him.
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