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Streszczenie. W artykule przeprowadzono analize poszczegolnych zasad instytucjonalnych
ustawodawstwa karno — wykonawczego, ktére wyznaczajg podstawowe zasady dziatalnosci
personelu organdéw oraz instytucji odbywania kary w sferze odbywania kary. Okreslono
problematyke ich realizacji w praktyce, a takze wyznaczono naukowo uzasadnione kierunki ich
rozwigzania.

Stowa kluczowe: instytucja prawa; zasady prawa; personel organéw i instytucji odbywania
kary; odbywanie kary, dziatalnos¢ karno-wykonawcza.

Abstract. The article analyzes the separate institutional principles of the criminal-executive
legislation, which determine the initial provisions of the activities of the personnel of the bodies and
penitentiary institutions in the field of execution of punishments, identify the problems of their
implementation in practice, as well as formulate scientifically substantiated ways of their solution in
essence.

Keywords: law institute; The principles of law; Personnel of penitentiary bodies and
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AHoTauia. B crartTi 3giicHeHWn aHania oKpemMux iHCTUTYUIMHUX MNPUHLUMNIB KPUMiHAIbHO-
BMKOHABYOro 3aKOHOAABCTBA, SKi BU3HAYalOTb BUXIOHI NONIOXEHHSA AiANbHOCTI NepcoHany opraHis
Ta YCTAHOB BWKOHaHHA MoKapaHb Yy cdepi BUKOHAHHS MoOKapaHb, BCTAHOBMEHi npobnemu ix
peanisauii Ha NpakTUUi, a TakoX copMyrbOBaHi HAyKOBO OBrpYHTOBaHI LUMAXM X BUPILLEHHSA MO
CyTi.

KnroyoBi cnoBa: iHCTUTYT npasa; NPUHUMNM NpaBa; NepcoHasn opraHiB Ta yCTaHOB BUKOHAHHSA
nokapaHb; BUKOHAHHS NokapaHb; KpUMiHaNbHO-BMKOHABYA OiANbHICTb.

NMocTtaHoBKa npo6nemu. FK BCTAHOBMNEHO B XOA4i AaHOrO OOCHIGXEHHS, HemaroBaXHe
3HaYeHHA y NpaBOBOMY MeXaHi3Mi KpMMiHanbHO-BMKOHABYOl AiSfIbHOCTI MepcoHany opraHis Ta
YCTaHOB BWKOHAHHA MOKapaHb BidirpaloTb W iHCTUTYUiIAHI NPUHLMNN KPUMiIHANbHO-BMKOHABYOro
npasa, WO, 30KpeMa 3akpinneHi y 3akoHi YkpaiHn «[llpo [epxaBHYy KpuMiHanbHO-BUKOHaBYY
cnyx6y Ykpaiim» Ta «[po npobauito». Mpn ubOMy B CT. 2 NepLUOro i3 HUX MOBa BeAETbCHA nuLle
npo ocHoBHi npuHumnu OKBC YkpaiHu, Wo BUCTynae 0OO4ATKOBUM aprymMeHTOM AianeKTUYHOro
B3aEMO3B'AA3Ky Ta B3aeMofii BCiX MPMHUMNIB NpaBa, SKMMU KEpYKTbCA 3a3HayeHi ocobwu npu
peanisauii CBOIX NMOBHOBaXeHb Yy cpepi BUKOHAHHA MokapaHb. [Jo TakMx 3akoHoAaBelb BigHIC
HacTynHi: 1) 3aKOHHICTb; 2) noBary Ta AOTPMMaHHs npas i cBo6oA NMOAUHM Ta rpoMagsaHuHa; 3)
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rymaHiam; 4) nosanapTilHiCTb; 5) eAnMHOHaYanbHICTb; 6) KonerianbHICTb NpyY Po3pobLi BaXKMBUX
pilleHb; 7) B3aEMOAI0 3 opraHaMy LepXaBHOI Bnaaw, opraHamm MiCLEeBOro caMoBpsiayBaHHS,
ob’egHaHHsAMK rpoMagsiH, OGnarogintHumMu i penirinHuMKM  opradisauiaMmu;  BigKpUTICTb  Ans
AEMOKPaTUYHOIO LUMBINIBHOrO KOHTPOSIO.

Y cBoto 4vepry, B 4. 1 cT. 5 3akoHy YkpaiHu «[1po npobauito» 3akpinneHi HacTynHi NpUHUMNK: a)
cnpaBeanunBocCTi; 6) 3aKOHHOCTI; B) HEBIABOPOTHOCTI BUKOHAHHA MOKapaHb; ) AOTPMMaHHA npas. i
ceobog noguHU | rpomagsiHuMHa; ') pPIBHOCTI Mnepeqd 3akoHOM; A) AudpepeHuinoBaHoro Ta
iHaAMBIgyanbHOro nigxoay; €) KOHMIAEHUIMHOCTI; €) HeynepemKeHOCTI; XK) B3aeMOAil 3 AepXaBHUMU
opraHamn, opraHamuM MICLEBOro CaMoOBpsiAyBaHHsS, TPOMaacbkumn  o6’egHaHHsMKU  Ta
rpomagsHamu.

AKWo cniB cTaBUTU NPUHUMNK,SAKI BU3HAYEHI Y OAaHUX 3aKOHaX, TO 3BepTalTb Ha cebe ysary
Taki MOMEHTHU:

Axkwo B 3akoHi YkpaiHm «[po [depkaBHy KpuMiHamnbHO-BUKOHABYY CryX0y YkpaiHu» MoBa
BeOEeTbCs NMPOo TakvMi NPUHLUMM, SK NoBary Ta JOTPMMaHHA npas i cBoboa NoguHN Ta rpoMagsaHmHa,
To B 3akoHi YkpaiHu «[po npobauio» — nuwe npo AOTPUMAHHA UMX npaB i cBobOA, WO B He
MOXHa BBaXkaTu NpaBuibHMM MNiOXOA0M 3aKOHOAABLA A0 CTBOPEHHA BUXIOHMX 3acaf KpMMiHamnbHO-
BWKOHABYOI AisiNbHOCTI NepcoHarny opraHis Ta yCTaHOB BMKOHAHHSA NoKapaHb.

Llen BMCHOBOK BMUTIKAE 3 HACTYMHMX MipKyBaHb. [lo-nepi, AK y KpuvMiHanNbLHOMY Mpasi
(3okpema, 4. 1 cT. 1 KK Le 3AiNCHIOETLCA LUNSIXOM MPaBOBOro 3abe3nevYeHHss OXOPOHM MpaB i
cBobog noguHM | rpoMagsaHnHa), KpMMiHanbHOMY npouecyarnbHomy npasi (. 4 4. 1 c1. 1 KIMK) Ta
ranyseBuMx MNPUHUMNAX KpUMiHanbHO-BMKOHaB4Yoro npaea (cT. 5 KBK) 3acTtocoByeTbcd CnoBo
«noBaray, sike O3HA4Ya€e NPUXUNbHE CTaBMEHHs OO0 OCOOW, WO IPYHTYETLCA Ha BW3HAHHI YMiX-
Hebyab 3acnyr, BUCOKMX MO3UTMBHUX SIKOCTEN KOroch, Yoroch [1, c. 483].

Y TOM camuin 4Yac, CroBO «OOTPUMAHHSA» He OXOMNSIE MO CYTi 3MICT CnoBa «noBaray, no3asik
O3Ha4ae AiATv BignoBigHO A0 Yoro-Hebyab, 3rigHo 3 YuM-Hebyab [1, ¢. 159].

Mo-gpyre, OOTpMMaHHSA HOPM MpaBa € Takow opmoro X peanisauii, dka nonsrae y
0e3misanbHOCTI (MacuBHIM NoBeAiHui), TOOTO yTPUMaHHI Big 3AIMCHEHHS OiN, WO 3HaXOoAATbCsA nig
3abopoHo NpaBoBUX HOPM [2, €. 265] (y AaHOMY BMNagKy AOTPUMAHHSA npas i cBobog NMoanHN i
rpoMagsiHiHa, SKMMW BOMofie 3acymkeHunm 4m ocoba, sika € o0’ekToM npoOauii, o3Havae
He30iCHEHHS NepCcoHaroM OpraHiB Ta yCTaHOB BUKOHAHHS MOKapaHb Aif, MOB’siI3aHMX 3 TOPTypamm
abo TakuM, L0 NPUHWXKYE TiOHICTb, NOBOAXKEHHS i3 3acygkeHMn. [pu LbOMy XOOQHOro CrioBa npo
noeary 3asHa4yeHoro npasa uux ocid y 3akoHi Ykpainu «[lMpo npobauito» He roBopuUTbLCA.

OTxe, y AaHomy BMNagKy npu nobyaosi HOBUX HOPMAaTUBHO-MPABOBUX akKTiB, LLO PErynioTb
OOHOPIAHI CycninbHi BIOHOCUHW (30Kpema, cdepy BUKOHAHHSA MoKapaHb), MOPYLUEHO NPUHLMN
CUCTEMHOCTI Y HOPMOTBOPYIN JianbHOCTI [2, €. 214].

3asHaveHi obcTaBuHWM Ta, OgHOYacHoO, npobnemu n obymoBunu BUBIp Temu Uiel craTTi, i
ob’ekTa Ta npegMeTa OOCHIIKEHHS, @ TaKOX OCHOBHOIO 3aBAaHHS — pPO3pobUTU HayKoBO
OOr'pyHTOBaAHI LUMSXM LWOAO YAOCKOHAINEHHS MPaBOBOro MexaHiamy peanisaudii y KpuMiHamnbHO-
BMKOHABUIN AisNbHOCTI nepcoHany [ep)kaBHOi KpMMiHanbHO-BUKOHaBYol cnyxbu (gani — OKBC)
YKpaiHu iHCTUTYLIMHUX NPUHLUUNIB, WO 3aCTOCOBYIOTLCA Y cdpepi BUKOHaHHSA NnoKapaHb.

CtaH pocnigkeHHA. BuBYEeHHA HaykoBOi niTepaTypu nokasano, WO [JOCUTb akKTUBHO
po3pobka npobrnemn KpuUMiHaNbHO-BMKOHABYOI AiANIbHOCTI NepcoHarny OopraHiB Ta YCTaHoB
BMKOHaHHS MOKapaHb 3anMMaroTbea Taki yveHi, sk: K.A. Astyxos, O.M. baHgypka, B.A. bagupa, I.I'.
Boratupbos, O.l. boratupbosa, O.M. [xyxa, T.A. Oenucosa, O.I. Kon6, .M. KonotyH, B.A.
KoHonenbcokuin, B.O. Mepkynosa, A.X. CtenaHtok, B.M. Tpy6Hukos, |.C. AkoBeub Ta iH.

Mopsa 3 unM, Yy KOHTEKCTI 3MICTY TUX NMUTaHb | 3aBAaHb, AKi CKnanu npegMeT JOTPUMAaHHS Ui
pobOTi, HayKOBi MOLUYKM 34IMCHIOITLCA 6E3CMCTEMHO Ta He UuinecnpsiMoBaHo, WO W BUCTYNWUIO
A00aTKOBUM apryMeHTOM Lwoao Bubopy ii TeMaTukm Ta NOCTaHOBLLi NPiIOPUTETHOI METH.

Buknag OCHOBHMX MOMOXeHb. AHanoriyHi HedopeyHOCTi Ta npopaxyHKu [ONycTuB
3aKoHOAaBeUp i WoJo iHWKMX 3akpinneHnx B cT. 5 3akoHy Ykpainu «[1po npobadito», a came: sKLWo
Yy KpuMiHanbHO-BUKOHaB4YoMy npasi (cT. 5 KBK, ct. 2 3akoHy YkpaiHn «[lpo [epxaBHy
KpUMiHanbHO-BUKOHaBYy Ccnyx0y YkpaiHm») MoBa BedeTbCs MNpO MNPUHUMN  «BigKPUTOCTI» Y
aisneHocTi AKBC (y4acTi rpomagcbkocTi B nepegbadeHnx 3akoHOM BUMNagkax y AisifibHOCTI opraHiB
Ta YCTaHOB BMKOHaHHA nokapaHb (cT. 5 KBK) Ta 34iMCHEeHHS rpomMaacbKoro KOHTPOMio 3a
AOTPUMAHHAM MpaB 3acy[XXeHUX Mig Yac BUKOHAHHA KpUMiHanbHuX nokapaHb (cT. 25 KBK))Tto y
3akoHi YkpaiHu «[Mpo npobauito» 3akpinieHo NpoTUNeXxXHe — NPUHLMN KOHAIAEHUINHOCTI, WO He
TiNbKN CynepeymTb OCHOBOMOMOXHMM Ta 3aranbHuMM MpuHUunam npasa (4.2 cT. 3 cT.cT. 116-119,
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BiQNOBIAHO A0 SKNX OiSANbHICTb OpraHiB Aep)XaBHOT BUKOHABYOI Briagm € nybnivyHoto (BigKpuTol) Ta,
6inbLL TOro, MNiA3BITHOK Nepea CycninbCTBOM), ane U Mixranysesum ( n. 18 4. 1 cT1. 7, cT.. 25 KI1K)
Ta rany3eBunM NPUHLMNAM KpUMiHaNbHO-BMKOHABYOI AiANbHOCTI B YKpaiHi (cT. 5 KBK).

Y 3akoHi YkpaiHum «[lMpo npobGauito» BIiACYTHI Taki BaX MBI iHCTUTYLUINHI NPUHUMNK, SK:
nosarapaHTilHICTb, KonerianbHiCTb, ryMaHi3Mm, siki € BU3Ha4anbHUMn y 6yab-skin cdepi AepxaBHoOi
[isinbHOCTI B YKpaiHi.

YpizaHnmu (CKOpOYEHUMMU, BKOPOYEHUMM, BigOKpeMieHnmmn Big uinoro towo [1, c. 698]) € n
iHWIi BM3Ha4YeHi B 3akoHi YkpaiHu «[lMpo npobauio» npuHumnn. 3okpema, NpuHLUUMN HEBIOBOPOTHOCTI
BWKOHaHHS MOKapaHb Yy KPUMiHanNbHO-BUKOHABYOMY MpaBi 3BYYUTb K «MPUHLMMA HEBIOBOPOTHOCTI
BMKOHaHHS i BigdyBaHHs nokapaHb» (cT. 5 KBK)), a B kpumiHanbHOMYy npaBi — sk APUHLMN
HEeBI4BOPOTHOCTI KpUMiHaMbHOI BignosiganbHOCTI [3, ¢. 22-23], KN HEe € TOTOXHUM i3 BXUTUM Y
3akoHi Ykpainu «[po npobauito» NpuHUMNamMm HeBIABOPOTHOCTI BUKOHAHHSI MOKapaHHS, Ae nepLuni
€ Wwunpwnm gk no opmi, Tak i No 3micTy, no3asik nepegdadae NpaBoBe PErynoBaHHSA BIGHOCKH SIK
i3 0OBMHyBa4yeHMM, TaK | 3acypKeHUM, SKi €, y CBOK 4epry, OCHOBHUMM o6’ekTamm [ns
3abe3neyeHHs gianbHOCTI cnyx6 npobauii (cT.. 6 3akoHy YkpaiHun «[1po npobadito»), TO6TO i B Ui
cuTyauii 3akoHogaBeub He [OTPUMaB Yy HOPMOTBOPYIN POBOTI TakMi MPUHUMA, SK NPUHLMN
TEXHIYHOI [OCKOHAsoCTi, 3rigHO 3 SKMM CyO’€KTM HOPMOTBOPYOCTI MOBMHHI BUKOPUCTOBYBATU
HOPMOTBOPYY TEXHIYHY 3 METOK CTBOPEHHS MaKCUManbHO [AOCTYMHUX, CTUCIUX, TOYHMUX,
OAHO3HAYHUX Ta HECYNepeUvrIMBMX HOPMaTMBHO-NPaBOBUX akTiB [2, c. 214].

[ns yCYHEHHs 3a3HayeHol nporpamu Ta yAOCKOHANEHHS MPaBoBOro MexaHiamy KpuUMiHanbHO-
BMKOHAaBYOI gisinbHocTi nepcoHany KBC YkpaiHn BapTO 34iNCHUTM HACTYMHi 3ax04u:

1. Crartio 5 3akoHy Ykpainu «[lMpo npobauito» BUKNIOYMTU Ta BUKNACTW y HOBIV peaakLii:

«lMpobauis rpyHTYeETbCA Ha 3aranbHOBU3HAHMX OCHOBOMOSIOXHUX MpUHUMMAX npaea,
BKJIHOMAlOYM 1 Ti, WO 3a3HayeHi B MidKHapOAHUX OOroBopax, 3rogy Ha siki Hagana BepxosHa Paga
YKkpaiHn, a TakoX NpuHLMNax KpMMiHarbHO-BMKOHABYOrO 3aKOHOA4aBCTBA, BUKOHAHHS i BiaOyBaHHSA
nokapaHb Ta MNpUHUMNAX, WO BU3HAYEHi Yy cheuianbHUX 3akoHaX, $Ki perynowTe cdepy
KpUMiHanbHO-NpoLuecyasnbHOI Ta KpMMiHaNbHO-BUKOHABYO! OiSSTbHOCTI».

2. Crartio 2 3akoHy Ykpainm «[po [epXaBHYy KpUMiHANbHO-BUKOHABYY CIyX0y YkpaiHu»
OOMOBHUTU YaCTUHOIO TPETLOIK TAKOro 3MICTY:

«[lMpioputeTHMm y gianbHocTi  [epxaBHOI KpUMiHANbHO-BMKOHABYOI Ccnyx6bu YKkpaiHn €
NPUHUMAK, WO BU3HA4YEHi Y MDKHaApoOHMX OOroBopax, 3rogy Ha ski Hagana BepxoBHa Papga
YKpaiHu, WO CTOCYTbCA chepu BUKOHAHHSA MOKapaHby.

3. CtatTio 5 KBK YkpaiHm 4ONOBHMUTM YaCTUHOK APYrOK Takoro 3MicTy:

«Y  KpUMMiHanbHO-BMKOHABYOMY  3aKOHOOABCTBI  YKpalHM  3aCTOCOBYKOTbCA M iHWI
3aranbHOBM3HAHI OCHOBOMOMOXHI MPUMHUMMAMK, WO CTOCYHTbCA Cepn BUKOHAHHA MNoKapaHb Ta
3aKkpinneHi y MixkHapoaHWx goroBopax, 3rogy Ha siki Hagana BepxoBHa Paga YkpaiHu, a Takox
cneuianbHUX 3aKoHaxX YKpaliHU 3 LiuX NUTaHb».

3BUY4ariHo, WO Takuh nigxig € He 6e3cnipHMM, ane O4eBUMAHMM MNPU LbOMY € HAaCTYMNHUIA (hakT:
0e3 OOoTpMMaHHA NPUHUUNIB HOPMOTBOPYOCTI HE TiflbKU MOPYLUYETHCA BCTAHOBMEHUA NOPSOOK
bopMyBaHHS HOBOrO 3aKOHOOABCTBA, ane W 3HWKYETbCA piBEHb Ta eMEKTUBHICTb 3axucTy
iHTepeciB ocobwu, cycninbCTBa i AepXaBW, WO € OCHOBHOK METOK KPUMiHaNbHO-BUKOHaBY0ro
3akoHopascTia (4. 1 cT. 1 KBK), a Takox ronoBHum 3aBgaHHaM KprmMiHansHOro kogekcy (4. 1 ct. 1)
Ta KpuMiHanbHoro nposBamkeHHsA (cT.. 2 KIK), y YoMy BnacHe, nposiBNSeTbCA AianeKTUdHUn
3aB’A30K LMX ranysen npaea i iX MiXrany3eBux MPUHLUMNIB, SKi, ¥ CBOK 4epry, € OCHOBOK And
bopmMyBaHHS Y TOMY YUCHi A NPUHUMNIB IHCTUTYTIB Npasa.

OTxe, nig IHCTUTYUIMHUMKX nNpUHUMNAMKM MpaBa, WO 3aCTOCOBYTbLCA Y KpUMiHAnNbHO-
BUKOHaBYIN AiSNIbHOCTI NepcoHany opraHiB Ta yCTaHOB BWMKOHaHHA MOKapaHb, chnif po3ymiTw Ti
BUXiHI MOMNOXEHHSA, SKi CTOCYIOTbCA Ta BM3HAYalOTb XapakTep i HanpsMu noganbLioro pPO3BUTKY
po6oTu (Cnyx6bu) 3asHavyeHnx OcCib, Lo BU3HAYEHI Y crneuianbHUX CTaTyTHMX 3akoHax abo Hopmax
npaea.

Mopsg 3 uMm BapTO BU3HATW, WO MPaBOBWM CTATyC NOOWHWU i FPOMagsHWHA, BKOYAYN
nepcoHan OKBC YkpaiHM Ta npuHUMNU KOro LiANbHOCTI, € OOCUTb akTyanbHOK TEOpPEeTUKO-
npuKnagHoK npobnemotro, BpaxoByoun GaraTOMaHITHICTb LWOAO0 BU3HAYEHHS iX 3MICTY, eflieMeHTIB
Ta BuaiB [4, c. 203]. Baxnumeoto y 3B’A3Ky 3 UMM € HaykoBO 0brpyHToBaHa nosuuis M.l. XaBpaHioka
wono 3akpinneHHsa y KK YkpaiHM npuHUMNU KpUMiHANbHOrO npaea, LUISAXOM AOMOBHEHHS MOro
HOBMMM CTaTTaAMMU: CT.. 2-1 «[pMHUMNN 3aKOHHOCTI»; CT. 2-2 «[1puHUMN PIBHOCTI rpoMaasH nepeq
3aKOHOMY; CT.. 2-3 «[1puHUMN BUHWUY; T. iH. [5, C. 54-56].
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KoHuenTyanbHO BMBaXeHWM € N iHWWA BUCHOBOK NO CyTi AaHoi npobnemaTtuku, A0 AKOro
npurwos B.K. Mpuwiyk, a came: B iepapxii «NpvHUMNIB» € CBOS NOriYHa nocnigoBHiCTb. HanbinbLu
O0’EMHUMM € «NPUHUMNN KPUMIHANbHOT MOMITUKM», OCKIfIbKKM «apceHan» ii 3acobiB 4OCTaTHbO
LUMPOKUMK, i LIe He nuwle KpuMiHanbHO-NpaBoOBi 3acagu, a 1 3arasnibHO NpaBoBi, EKOHOMIYHI, BUXOBHI,
opraHisauinHi Towo. ToMy NpUHLUNN KPUMIHANBHOrO NpaBa € OpraHivyHOK CKMagoBOoK MPUHLMNIB
KpUMiHanbHOI NoNiTMKK. Tak camo, 9K i NPUHLMNW KpUMiHanbHO-NpoLecyanbHOro Ta KpMMiHanbHO-
BMKOHABYOro npaea, NpvHUMnM kogudikauii HOpM KpuMiHanbHoro npasa [6, c. 621]. MNpu uboMy,
3a3HayeHi NpuHUMNK, 9K BipHO BBaxatoTb B. |. Bopucos Ta I1. J1. ®pic, Oyayun BigasepkaneHHsam
KepiBHMX 3acag nonitukn y cdpepi 60poTbbun 3i 3MOYMHHICTIO B 3aKOHOOABCTBI MPO KpUMiHANbHY
Bi4MOBiganNbHICTb, MalOTb BigMNOBIAHI BNacHi ocobnueocTi [7, ¢. 35]. Buxoasum 3 uboro, O.I. Konb
3BEPHYB YyBary HayKoBLUIB Ha TOW dakT, wo nobyaoBa KpUMiHaNbHO-BUMKOHABYOI MOMTUKMA Ha
nigcTasi CMCTEMM BIiAMNOBIAHUX N NpUHUMMIB — Le HeobxigHa yMoBa ii XutTegianbHocTi [8, c. 32].
Pasom 3 TuM, Ha nepekoHaHHs [1. J1. ®pica, cknagHiCTb gaHOro npouecy nonsrae B ToMy, LUO
3a3HadeHa norniTuka € enemeHToM cdepu GOpoTbOM 3i 3MOYMHHICTIO B LiNOMY, TOMY NPUHLMUNK
nepwoi He MOXyTb OyTM MOBHICTIO 3BedeHi 40 npuHumniB apyroi [9, c. 79]. 3okpema, npuHUMNn
KpMMiHanbHO-BMKOHABYOro 3aKOHOA4ABCTBI, BigobOpaXkatoum CyTb BUKOHAHHS NOKapaHb, CTAHOBMATb
coboto opieHTUpN Onst CyO’ekTiB BUKOHAHHS TMOKapaHb, 3aBAOsKKM SKMM  3abe3nevyetbes
OAHOMAHITHMI Niaxia OO AisiNbHOCTI, CNpsIMOBAHOT Ha AOCArHEHHS METU MOKapaHHS!, NO3asik BOHU
MicTATb Yy cobi igeanbHi ysBNeHHS Npo peanbHy METY KpUMMiHaNbHO-BMKOHABYOI AiSNbHOCTI, a
TakOX NpO pes3ynbraT uifiecnpsaMoBaHMX 3yCUib afMiHicTpauil opraHisa Ta ycTaHOB BWKOHaHHS
nokapatb [10, c. 19].
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ABOUT SOME INSTITUTIONAL PRINCIPLES OF CRIMINAL-EXECUTIVE ACTIVITY OF
PERSONNEL OF BODIES AND INSTITUTIONS OF CARRIAGE OF UKRAINE

Kolb Oleksandr, Remeha Veronika

Formulation of the problem. As it was established in the course of this study, the institutional
principles of criminal-executive law, which in particular are enshrined in the Law of Ukraine "On the
State Criminal Execution Service of Ukraine" and "On", are of great importance in the legal
mechanism of the criminal-executive activity of the personnel of the organs and penal institutions.
probation ". At the same time in Art. 2 of the first of them is concerned only with the basic principles
of the DCA of Ukraine, which serves as an additional argument of the dialectical relationship and
interaction of all the principles of law that govern these individuals in exercising their powers in the
field of execution of sentences. These legislators referred to the following: 1) legality; 2) respect
and observance of human and civil rights and freedoms; 3) humanism; 4) non-partisan; 5)
unitedness; 6) collegiality in the development of important decisions; 7) interaction with state
authorities, local self-government bodies, associations of citizens, charitable and religious
organizations; openness to democratic civilian control.

In turn, in Part 1 of Art. 5 of the Law of Ukraine "On Probation" establishes the following
principles: a) justice; b) legality; c) the inevitability of punishment; d) observance of human and civil
rights and freedoms; e) equality before the law; e) a differentiated and individual approach; e)
confidentiality; e) impartiality; g) interaction with state bodies, local self-government bodies, public
associations and citizens.

If singing the principles defined in these laws, then the following points are taken into account:

If the Law of Ukraine "On the State Criminal Execution Service of Ukraine" deals with such a
principle as respect and observance of human and civil rights and freedoms, then the Law of
Ukraine "On Probation” refers only to the observance of these rights and freedoms that are not in
force. can be considered the correct approach of the legislator to the creation of the bases of
criminal-executive activity of the personnel of penitentiary organs and institutions.

This conclusion follows from the following considerations. First, as in criminal law (in particular,
part 1 of Article 1 of the Criminal Code, this is carried out through the legal protection of the
protection of human and civil rights and freedoms), criminal procedural law (Article 4, part 1, Article
1 of the CPC) and sectoral principles the criminal-executive law (Article 5 of the Criminal Code),
the word "respect” is used, which means a favorable attitude towards a person based on
recognition of one's merits, high positive qualities of someone, something [1, c. 483].

At the same time, the word "adherence" does not essentially cover the meaning of the word
"respect”, because it means acting in accordance with something, according to anything [1, c. 159].

Secondly, the observance of the rules of law is a form of their implementation, which consists
in inactivity (passive behavior), that is, refraining from carrying out actions that are under the
prohibition of legal norms [2, c. 265] (in this case, the observance of the rights and freedoms of a
person and a citizen possessed by a convicted person or a person subject to probation means the
non-execution by the staff of the organs and institutions of the punishment of acts related to torture
or degrading treatment There is no word about respecting the mentioned rights of these persons in
the Law of Ukraine "On Probation".

Consequently, in this case, in the construction of new normative legal acts regulating
homogeneous social relations (in particular, the sphere of execution of sentences), the principle of
systemicity in rule-making activity is violated [2, c. 214].

These circumstances and, at the same time, the problems caused the choice of the subject of
this article, its object and subject of research, as well as the main task — to develop scientifically
grounded ways to improve the legal mechanism of implementation in the criminal activity of the
personnel of the State Criminal Execution Service (hereinafter — DKVS) of Ukraine, the institutional
principles applied in the field of execution of sentences.

State of research. The study of scientific literature showed that the following scientists, such
as: K.A., are engaged in the development of the problem of criminal-executive activity of the
personnel of the bodies and institutions of penitentiary activity. Autukhov, O.M. Bandurka, V.A.
Badira, IG Bogatyryov, Ol Bogatyreva, O.M. Dzhuga, T.A. Denisova, O.G. Kolb, I.M. Kopotun,
V.Ya. Konopelsky, VO Merkulova, A.H. Stepanyuk, V.M. Trubnikov, I.S. Yakovets and others.
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Along with this, in the context of the content of those issues and tasks that constitute the
subject of observance of this work, scientific searches are carried out unsystematically and not
purposefully, which was an additional argument in choosing its subject and setting a priority goal.

Statement of the main provisions. Similar inappropriateness and mistakes made by the
legislator and with respect to others stipulated in Art. 5 of the Law of Ukraine "On Probation”,
namely: if in the criminal-executive law (Article 5 of the Criminal Code, Article 2 of the Law of
Ukraine "On the State Criminal Execution Service of Ukraine"), we are talking about the principle of
"openness” in the activities of the DCA (participation the public in the cases provided for by law in
the activity of bodies and penal institutions (Article 5 of the Criminal Code) and the exercise of
public control over the observance of the rights of convicted persons in the execution of criminal
penalties (Article 25 Criminal Code)), the Law of Ukraine "On Probation" provides the opposite —
the principle confidentiality that n only contradicts the fundamental and general principles of law
(Part 2 of Article 3 of Art. 116-119, according to which the activities of state executive bodies are
public (open) and, moreover, accountable to society), but also interbranch (n Article 18 Part 1
Article 7, Article 25 of the CPC) and the branch principles of criminal-executive activity in Ukraine
(Article 5 of the Criminal Code).

The Law of Ukraine "On Probation" does not contain such important institutional principles as:
non-guaranty, collegiality, humanism, which are decisive in any field of state activity in Ukraine.

Truncated (shortened, shortened, separated from the whole, etc. [1, p. 698]) there are other
principles defined in the Law of Ukraine "On Probation". In particular, the principle of the
inevitability of the execution of sentences in the criminal-executive law sounds like "the principle of
inevitability of execution and serving punishment” (Article 5 of the Criminal Code)), and in criminal
law — as the principle of inevitability of criminal liability [3, p. 22-23], which is not identical with the
principles of the inevitability of execution of punishment in the Law of Ukraine "On Probation",
where the former is wider both in form and content, since it provides for the legal regulation of
relations with both the accused and the convicted who in turn, are the main objects for ensuring the
activity of probation services (Article 6 of the Law of Ukraine "On Probation"), that is, in this
situation, the legislator did not observe in the normative work such a principle as the principle of
technical perfection, according to which actors of rulemaking should use To create standard-setting
technical in order to create the most accessible, concise, precise, unambiguous and consistent
normative legal acts [2, p. 214].

In order to eliminate this program and improve the legal mechanism of the criminal activity of
the personnel of the Internal Affairs Department of Ukraine, it is necessary to implement the
following measures:

1. Article 5 of the Law of Ukraine "On Probation" should be deleted and reworded in the new
wording:

"The probation is based on universally recognized fundamental principles of law, including
those specified in the international treaties agreed upon by the Verkhovna Rada of Ukraine, as well
as the principles of criminal-enforcement legislation, the execution and serving of sentences and
the principles specified in the special laws governing the sphere of criminal-procedural and
criminal-executive activity ".

2. Article 2 of the Law of Ukraine "On the State Criminal Execution Service of Ukraine" is
supplemented with the third part of the following content:

"Priority in the activities of the State Criminal Service of Ukraine is the principles defined in the
international treaties agreed upon by the Verkhovna Rada of Ukraine regarding the sphere of
execution of sentences".

3. Article 5 of the CEC of Ukraine adds to the second part of the following content:

"Other generally recognized basic principles concerning the sphere of execution of sentences
and enshrined in international treaties, agreed upon by the Verkhovna Rada of Ukraine, as well as
special laws of Ukraine on these issues, are applied in the Ukrainian criminal law".

Of course, this approach is not indisputable, but it is obvious that the following fact is true:
without observance of the principles of rule-making, not only the established procedure for the
formation of new legislation is violated, but also the level and effectiveness of protecting the
interests of the individual, society and the state, which is the main purpose of the criminal- of the
executive law (part 1 of Article 1 of the Criminal Code), as well as the main task of the Criminal
Code (Part 1, Article 1) and criminal proceedings (Article 2 of the CPC), which, in fact, manifests
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itself in the dialectic tie of these branches of law and they were intermixed zevyh principles which,
in turn, is the basis for the formation including principles of law institutions.

Consequently, under institutional principles, the law applicable in the criminal activity of the
personnel of the organs and penal institutions should be understood as those initial provisions that
relate to and determine the nature and direction of the further development of the work (services)
of the said persons, as defined in the special statutory laws, or norms of law.

In addition, it is worth noting that the legal status of a person and a citizen, including the staff
of the Ukrainian Internal Affairs Committee and the principles of its activities, is very relevant to the
theoretical and applied problem, taking into account the diversity in determining their content,
elements and types [4, p. 203]. Important in this connection is the scientifically grounded position of
MI. Havranyuk to secure the principles of criminal law in the Criminal Code of Ukraine, by
supplementing it with new articles: Article 2-1 "Principles of legality”; Article 2-2 "The principle of
equality of citizens before the law"; Art. 2-3 "Principle of guilt"; etc., etc. [5, p. 54-56].

Conceptually weighed is another conclusion on the essence of this problem, which
V.K. Grishuk, namely: in the hierarchy of "principles” has its own logical sequence. The most
ambitious are the "principles of criminal policy", since the "arsenal" of its means is quite wide, and
it is not only criminal law, but also general legal, economic, educational, organizational, etc.
Therefore, the principles of criminal law are an integral part of the principles of criminal policy. Just
as the principles of criminal procedure and criminal-executive law, the principles of codification of
the norms of criminal law [6, p. 621]. At the same time, these principles, as rightly believed VI
Borisov and P.L. Fris, as a reflection of the guiding principles of crime policy in the criminal liability
law, has its own peculiarities [7, p. 35]. On this basis, O.G. Kolb drew the attention of scientists to
the fact that the construction of criminal-executive policy on the basis of the system of its
corresponding principles — is a necessary condition for its life [8, p. 32]. At the same time,
according to P.L. Fris, the complexity of this process is that this policy is an element of the scope of
the fight against crime in general, so the principles of the first can not be completely reduced to the
principles of the second [9, p. 79]. In particular, the principles of criminal-law enforcement,
reflecting the essence of punishment, constitute benchmarks for the subjects of execution of
punishment, which provides a monotonous approach to activities aimed at achieving the purpose
of punishment, because they contain a perfect idea of the real purpose of criminal-executive
activities, as well as the result of purposeful efforts of the administration of bodies and penal
institutions [10, p. 19].
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