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PRAKTYKA POCIAGANIA DO ODPOWIEDZIALNOSCI
KARNEJ OSOB, BEDACYCH SPRAWCAMI PRZESTEPSTW
PRZECIWKO PRAWOM PRACOWNICZYM

Artykul zawiera analiz¢ wyrokow sadowych skazujacych osoby,
bedace sprawcami przestgpstw przeciwko prawom pracowniczym, na
podstawie ktorych wykryte zostaly pewne luki w regulacji prawnej
tych praw. Autor wnosi propozycje udoskonalenia obowiazujacych

przepisdw, ktore ustanawiaja odpowiedzialno$¢ za zbrodnie w tej G. Lucyk
kategorii. doktorant katedry
dyscyplin prawa
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THE PRACTICE OF CRIMINAL PROSECUTION OF Spraw
Wewnetrznych

PERSONS, GUILTY OF COMMITTING CRIMES AGAINST ( Lwéw, Ukraina)

LABOUR HUMAN RIGHTS

Abstract: Analyzed the verdicts of the courts which sentenced
persons, guilty of committing crimes against labour human rights, on
the basis of which identified some gaps in the legal regulation of these
rights. Proposed upgrading of the existing sanctions regulations, which
establish responsibility for crimes of this category

Keywords: crimes against labour human rights, punishment,
judicial practice.

IPAKTHUKA IIPUTATHEHHS 10 KPUMIHAJIbHOI BIAIIOBIJIAJTIBHOCTI OCIB,
BUHHUX Y BUMHEHHI 3JIOYUHIB ITPOTU TPYJIOBHUX ITPAB JIIOAUHU

Anorauig. IIpoananizoBaHO BHUPOKH CyIIB IpPO 3acCyKEHHS OCi0, BUHHUX y BUMHEHHI
3JI0OYMHIB TMPOTH TPYJOBUX IpaB JIOAUHH, HA OCHOBI SKHX BHSBJICHO IEBHI NPOTAJIMHU Yy
KPUMIHAJIBHO-TIPABOBOMY PETYJIIOBaHHI IMX TMpaB. 3alpONOHOBAHO BIOCKOHAJICHHS CaHKI[IN
YUHHHUX HOPM, SIKI BCTAHOBJIIOIOTH BIANOBIJAIBbHICTD 3@ BUNHEHHS 3JI0YMHIB 1aHOT KaTEropii.

Knrouoei croea: 3nounnu IIPOTH TPYAOBHX IIpaB JIIOJWHHA, ITIOKaApaHHA, CyaA0Ba IMpaKTUKa.

[TocranoBka mnpoOnemu. 3rimHo 13 cratucTUYHUMHU AaHumu, y 2011 pomi opranamu
MpOKypaTypu YKpaiHu mopymieHo 2 858 KpUMiHAIbHUX CIIpaB MPO BYMHEHHS 3JIOYMHIB MPOTH
TPYAOBHUX IMpaB JIIOJUHU, 3 HUX JI0 CyAy Ul PO3IJISALY IO CYTI CKEpOBaHO 2 773 KpUMIHaJIbHI
cupaBu [1]. B Toit xe wac, cymamm YKpaiHH IMOCTaHOBJEHO BHPOKIB (BHUHECEHO TOCTAHOB)
BIIHOCHO 2 925 0ci0 mpo BUMHEHHSI HUMU 3JI0YMHIB BKa3aHOi Kareropii, 3 sskux 1 402 ocobu (abo
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48 %) 3acymkeHo, a BitHocHO 1 521 ocobu (abo 52 %) kpuMiHaiabHI CIPABH 3aKPUTI Y 3B A3KY 13
3BUIBHEHHSIM Bill KpUMIHAJIBHOT BIMOBIMAIBHOCTI Ha mincTaBi cT. cT. 45-48 KK VYkpainu [2]. Sk
0auuMo, BeIMKa KUIbKICTh OCIO, SIKI BUMHWIM 3JIOYMHM HPOTH TPYAOBHX IpaB JIIOJUHU HE
MOHEC/IM TMepe0aueHoro 3aKOHOM IIOKapaHHS 3a iX BuumHeHHsA. BojHouac, 6e3 Takoro
KPUMIHAJIBHO-IIPABOBOIO 1HCTUTYTY $K IIOKapaHHS Jep)kaBa He 3Mmoryia O 3abe3nedyBaTH
HOPMAaJIbHY KUTTESUIbHICTD CYCIIUIBCTBA.

Cran nocnimpkeHHs. JlocnipkeHHs NPAKTHKU MPU3HAYEHHS MOKapaHHS 3aBXIU 3ailmalio
oco0JiMBe Miclle B Haylll KpUMIHAJIBHOTO IpaBa. Ha OCHOBI BUBUEHHS CYJOBHX pIIIEHb MOXHa
MPOCTIIKYBaTH TEHJACHIIII0 BIUIMBY 1 pearyBaHHS Ha ocCi0, SIKI BUMHWIM 3JI0YMHH. AHAII30M
MIPAKTUKU TPUTATHEHHS 10 KPUMIHAIbHOI BIANOBIIAIBHOCTI, 30KpeMa, 3a BUMHEHHS 3J0YHHIB
MPOTH TPYIOBUX MpaB Jtoauuu, 3aimanuck Kmumummua LI1., Jluxosa C.4., YUekan H.M., Tomnuiit
B.B. Ta inmi. OgHak, Ha ’Xajib, KOMIUIEKCHE MOHOTpadiuHe TOCHIKEHHS] BUBYEHHS BaXXJIMBUX
aCMeKTIB MIPU3HAYECHHSI TIOKapaHHs Ta YAOCKOHAJCHHS CaHKII KpUMIHAIBHO-IIPAaBOBUX HOPM, SIKi
BCTaHOBJIIOIOTH BIANOBIIANIbHICTD 32 BUMHEHHS 3JI0UMHIB BKa3aHOI KaTeropii BIZCYTHE.

Buxiian ocHoBHOro marepiany. HalimomupeHimuMy KpUMiHaIbHO-KapaHUMU JISSHHAMU Y
chepl TpyIOBUX MpaB JIIOJAUHH € HE3aKOHHE 3BUIBHEHHS MpalliBHUKA 3 POOOTH 3 0OCOOMCTHUX
MOTHBIB, a TAaKOX I1HIIIE Ipy0Oe MOPYIICHHS 3aKOHOJABCTBA IMpo mpailto, nepeadayene cr. 172 KK
VYkpainu, 3a BUMHEHHS SIKUX BCTAHOBJICHO TIIOKApaHHS, SKI HE TOB’s3aHI 3 130JIAILIEI0 BiJ
CYCITUIbCTBA.

3a pesynbratramu BuBueHHS 100 BupokiB 3a 2007-2011 poku y KpuMiHAIbHHUX CIIpaBax
PO 3acCy/PKEHHs 0Cl0 3a BUMHEHHS BKa3aHOrO 3JI0YMHY 3'SICOBAHO, 110 HaWyYacTille cyaamu
3aCTOCOBYETHCS TaKUil BUJ nokapaHHs sk mrpad (84,2 %). tpad npuzHayaBcs sk 3a HE3AKOHHE
3BUIbHEHHS MpaliBHUKAa 3 poOOTH 3 OCOOMCTHX MOTHBIB, TaK 1 3a IHUIE IpyOe MOPYIIEHHS
3aKOHOJIABCTBA PO MpaIko, po3mip sikoro koiuBaerbes Big 30 1o 50 H.m.a.r. [Ipu npomy, mrpad
13 PO3CTPOUKOIO BUILIATH ME€BHUMM YAaCTMHAMU HE MPU3HAYABCS, BUAAETHCS, 110 1I€ OB’ SI3aHO 13
BpaxyBaHHSIM IPU3HAYEHHs 1 TaK MIHIMAJIbHUX PO3MIpPIB LIbOIO BHUAY HoKapaHHsA. OHOYAcHO,
posmip mrTpady Bim 50 1 gume mo 88 H.M.AT. TPU3HAYABCS 3a BUYMHEHHS SIK HE3aKOHHOTO
3BUIbHEHHS, TaK 1 IHIIOrO rpyOoOro MOPyIIEHHs 3aKOHOAAaBCTBA PO MPALI0 IIOA0 MaTepi, sika Mae
IUTHHY BIKOM 10 14 pokiB (4. 2 ct. 172 KK Vkpainn).

AHanoriuHa cuTyallisi CIOCTepiraeTbcs TaKOX MpPH NPU3HAYEHHI WITpady 3a BUMHEHHS
rpyooOro MmopymieHHs yroaw mpo mpaito, nependadenoro cr. 173 KK VYkpaiau, po3mip sKoro
BCTaHOBJIEHO 70 50 H.M.A.T. 3riiHo 13 nosiokeHHaM 1.3 4.1 cr. 65 KK VYkpainu, npuznayatouu
MMOKAapaHHsI Cy/ BPaXOBYE CTYMIHb TSHKKOCTI BUMHEHOTO 3JI0YMHY, 0COOY BUHHOTO Ta OOCTaBHHH,
SK1 TIOM SKIIYIOTh Ta OOTSKYIOTh MokapaHHs [3], ToOTO TI MOMEHTH, SIKi TIOBUHHI BIJIUBATH Ha
pO3Mip Ta BUJ IPU3HAUYEHOTO MMOKapaHHs. SIKI0 NPpUWHATH 10 yBAaru BIACYTHICTh OOCTaBUHHU, 110
OOTSKYIOTh NOKapaHHs Ta 1JEHTHUYHICTh MOM'AKIIYIOYMX OOCTaBMHHU INPU BUMHEHHI 3JI0YHHIB,
nependauenux cr. cr. 172, 173 KK Vkpaiiu, TO BCTaHOBIIIOIOYM OJHAKOBUM po3Mip mtpady 3a
BUMHEHHS LMX 3JI0YMHIB, 3aKOHOJAaBelb [030aBUB CyJ BHOOpPY Mpu3HAyaTH wWTpad Yy
30UTBIIIEHOMY PO3MIpi 3a OUThII cycniibHO HeOe3neune nisHus (cT. 173 KK Ykpainn), Hik Te, sike
nependauene ct. 172 KK Ykpainu.

Kpim 1poro, BUXoAsiuM 13 BCTAaHOBJIEHOIO pO3Mipy 1iTpady 3a rpyde MOpyIIEHHS yrojau
PO TpaIl0 TaKUK HE BIAMOBIAAE CTYNEHIO WOTO CYCHUIbHOI HEOE3MEeKH, ajKe, B TOPIBHIHHI,
HalpUKIaJ, 13 po3MipaMu aJMIHCTATHEHb, IEpea0ayeHUuX 3a BUMHEHHS MOPYIIEHb IPaBUI
JOPOKHBOTO PyXy, TaKi € HE3HAUHUMH. 30Kpema, Ko 3a 4.2 cr. 122-5 KYnAll nepenbaueno
CTSTHEHHA y Bul mwrpady y posmipi Bix 2000 go 3000 v.m.a.r., 4. 2 cT1. 123 - Big 50 mo 70
H.M.J.T., TO po3Mipu mrpady sk nokapanus y 4. 4.1, 2 cr. 173 KK VYkpainu aume Big 30 1 g0 100
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H.M.J.T. Y 3B 43Ky 13 IMM, BapTo Oyi0 6 30utbmuTH po3Mmip mrpady y 4.1 cr. 173 KK Ykpainu Bin
50 7o 100 .M. .1, yu. 2 - Big 100 1o 200 H.M.1I.T.

HaliedekTuBHIIIMM BHMJIOM TNIOKapaHHA 3a MOPYUIEHHS 3aKOHOJABCTBA PO IIPALio,
nepeadauenoro ct. 172 KK Ykpainu, taki aBropu sik Kimamummun LLI1. [4, ¢. 270], Yekan H.M. [5]
Ha3WBaIOTh M030aBJIEHHS MpaBa 00iiiMaTH MEeBHI MOCaaN a00 3aiiMaTHUCs TIEBHOIO JISUTBHICTIO, SIKE,
SK MPaBUIIO, 3aCTOCOBYETHCS CYJOM JI0 TMEBHOI KaTeropii ocid, 30kpemMa: sKi paHille BUMHHWIN
AQHAJIOTTYHUM 3JIOYMH Ta 3BUIBHSUIMCH BiJ KPUMIHAJIBHOI BIiANOBIJAIBHOCTI 3 HEPEaOLIITYIOUUX
miacTaB a0o 3acyDKyBaMCh 10 IITpady; sKiI paHille NPUTATAIUCH 10 aAMIHICTPAaTUBHOL
BignoBiAanbHOCTI 3a 4.1 cT. 41 KYnAII; ski nepeOyBaroTh 3a MexaMu YKpaiHU 1 yXUISIFOTHCS BiJ
aBKU A0 cyny [4, c. 271-272]. Jlanuii BujA TMOKapaHHS NIpPU3HAYAETHCS 1 0 0Ci0, Kl /0
[IOCTAaHOBJICHHS] BUPOKY BK€ He 00iiimManu nmocany abo He 3aliMajiuCh JISUIBHICTIO, 3 SIKUMU OYyIl0
OB’ si3aHE BUMHEHHS 3JI04MHY, 30KpeMa, 22.02.2010 BupokoMm BUIBHOTIPCHKOTO MICHKOTO CyAy
JIHImponeTpoBChKOi 001aCT1 3aCy/IXKEHO HENpaIodoro A., skuii 001iiMaloyy Nocay CEIUIHOTO
roJIOBU BUMHUB 3J710YMHHU, Tiepeadadeni 4.2 cT. 172, 4.1 ct. 382 KK Ykpainu [6].

Kpim mtpadgy Ta nozbasieHHst mpaBa o0iliMaTu MeBHI mocaau abo 3aliMaTHCs MEBHOIO
nisuibHICTIO, caHKLi€ero 4.1 ¢1.172 KK Ykpainu Takox nepeadaueHo MOKapaHHS y BHJI1 BUTIPAaBHUX
po6it. B mpoananmizoBaHUX CYJOBUX pINIEHHSX BHHHUM OCO0aM TaKWil BHUJ TOKapaHHS HE
npusHavascs. [IpoananizoBana cynoBa nmpakTuka 3 gaHoro nutanHs Kmumumun LI [4, c. 274]
3acBiIYMIIa, 110 1€ BUJ MOKApaHHS 3aCTOCOBYETHCA AYKE P1AKO. MOXKINBO, CyJaMH BPaXOBaHO
nojoxkeHHs ab. 2 m. 12 Ilocranosu Ilnenymy BepxoBuoro Cymy Ykpainum Ne7 Bim 24.10.2003
«[Ipo mpakTUKy NpU3HAYEHHS CyJaMH KPUMIHAJIBHOTO MOKApaHHSA», 3TIAHO SKOrO CyId HE
MMOBUHHI NMPU3HAYATH BUMPABHI poOOTH 0c00aM, SIKi BUMHUIIM 3JI0YMHHU, TIOB'SI3aH1 3 BUKOHAHHIM
HUMU CIIy’)k00BUX a00 mpodeciiiHuX 000B'A3KIB, KOJIM 3aJIMLIICHHS] BUHHOTO Ha Tii caMiid poOoTi
MOX€E TPHU3BECTH 10 TOCIA0JICHHS BHXOBHOTO M 3amoODKHOTO BIUIMBY IOKapaHHS abo 10
BUMHEHHS TaKHX XK€ 37I0YMHHMX NisiHb [7]. [llomo HemomIbHOCTI MpU3HAYEHHS TIOKapaHHs y BU/II
BUIIPAaBHUX POOIT 3a BUMHEHHS 3J104UHY, nepeadadyenoro cT. 172 KK Ykpainu Buctynae 1 Uekan
H.M. [5, c. 453].

Bumaerbcs, mo HalieeKTUBHINIMM MMOKapaHHSIM 33 BUMHEHHS 3JI0YMHY, MEpea0adeHoro
ct. 172 KK VYkpainu 6ynu 6 rpoMaichki poOoTu, siKi nependadyaroTb BUKOHAHHS 3aCy/DKEHUM
BH3HAYEHUX HOMY 0€30IIaTHUX CYCIUTBHO KOPUCHUX poOIT. Takuii XxapakTep 1ux poOiT 03HaYae,
10 BOHM, MO-TIEpIlIe, 3A1MCHIOIOTHCS HE Ha KOPUCTh MOTEPIUIOro Yu OyAb-gKO1 1HIIO1 0co0H, a B
IHTepecax CyCHUIbCTBa (rpomMaau) 1, MO-Apyre, MaloTh COLIAIbHY, a HE EKOHOMIYHY
CIpsIMOBAHICTH [ 8§, c. 399].

Ha nymky Bbepe3oBcbkoi H.JI., 1oCHTh BaXJIMBUM €JIEMEHTOM, SIKHI CIPHUSATHME Kapi Ta
BHUIPABJICHHIO OCOOM, 3acCy/[KEHOI JI0 TPOMAJChKMX pOOIT € Te, W0 1€ TOKapaHHSA
B110YBaTUMEThCS HE HA TOMY MIANPUEMCTBI, B YCTaHOBI, OpraHisailii, e 3acyKeHuil mpairoe ado
BIJIIIOYMBAE, a B MICLSX, YKa3aHUX OpraHaMU MiclieBoro camoBpsyBaHHs [9, c. 52]. ['pomaachki
poOOTH CHpUSIOTH JIep>KaBHIN MOMITUL, COIPSIMOBaHIM Ha HEBIIBOPOTHICTh MOKAapaHHS 1 BOJHOYAC
Ha Horo rymasizanioo. BUKOHaHHS LbOTO BUJY IOKapaHHS HE MOTpeOye BUTpAT Jep>KaBHUX
KOLITIB Ha yTpuMaHHs 3acymxeHoro [10, c. 45].

Hapomsiun B mpukian Bume3asHaueHy mnosuilito BepxoBuoro Cymy VYkpainu, 1m0
3aJIMIIEHHS] BUHHOTO Ha Tid caMiil poOoTi (IIpy BUKOHAHHI BUIIPaBHUX POOIT) MOXKE MPU3BECTHU 10
MOCJIa0JIeHHS BUXOBHOTO # 3amoODKHOrO BIUIMBY IOKapaHHS ab0 [0 BYMHEHHSI TaKUX e
3JI0OYMHHUX JISIHb, TO TPOMAJICbKI pOOOTH BHUKOHYBAaTUMYThCS HE 3a MOCTIHHUM MiCLeM poOOTH
3aCyPKEHOT0, OCKUIBKM Take € IPOCTO HEMOXJIMBUM 3a iX CYTTIO, TOMYy HE IpHU3BEIE [0
nocyabieHHs Oy/Ab-IKOro BIUIMBY MOKapaHHs. B TakoMy pa3i mocrae nuTaHHsg Ipo HEOOXITHICTh
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nonoBHUTH a0. 2 4.1 ct. 172 KK VYkpaiHu Takum BUIOM IMOKAapaHHSA SIK TPOMAJICBKI poOOTH
ctpokoMm Bix 60 1o 120 roaun, a6.2 4.2 ct. 172 KK Ykpainu — Big 120 no 240 roaus.

[IpoananidyBaTu mNpakTUKy mpu3HadeHHs mokapaHHs 3a cT. 174 KK Vkpaiaum He
BHUSBIISIETHCSA MOAITHBUM, Tak K 3 2001 mo 2012 poku qaHu# 37I09UH HE 3aPEECTPOBAHO, OCOOH 10
KpUMIHAJIBHOI BIMOB11aJIbHOCTI 32 HOT0 BUMHEHHS HE IPUTATAJIUCE.

Crartreto ct. 175 KK Ykpainu nepenbaueHo BiNOB1IaIbHICTh 32 O€3M1ACTaBHY HEBUILIATY
3apo0iTHOT 1aTH. BpaxoByroun JOCUThH IIMPOKHUNA HEpesiK MoKapaHb, MnepeadadeHUX CaHKIIIE
BKAa3aHOI CTATTi HA MPAKTHUIIl BAHUKAE TAaKOXK ¥ Oarato mpoOsem mo0 iX 3aCTOCyBaHHS.

MTtpad ax omuH 13 BUAIB HokapaHHd mnpu3HayaBcs y 53 % 13 100 mpoananizoBaHHX
BUpOKIB. 3rigHo caHkuii 4.1 ct. 175 KK VYkpainu Oe3niacraBHa HeBHUIUIaTa 3apoOITHOI IJIaTH
kapaetbes wmrtpapom Big 500 mo 1000 m.m.par. Ilpore, sik mokasye mpakTHka, BUHHI 0cOOu
3acymKyBanuch 10 wmTpady 13 3acrocyBaHHsM cT. 69 KK Vkpainu B po3Mipi HMKYOMY BiJ
HaWHIKYOT MEX1 BCTAaHOBJIEHOI B CaHKII cTarTi - Big 32 H.M.A.T. SIK Hampukiaa, BUPOKOM
Kocroninscekoro paitonHoro cyny PiBHeHchkoi oOmacti Big 18.10.2010 3acymkeHO ToOJIOBY
npaBniHHA BAT «Kocrominsceke ATII-15638» 3a Oe3mincTaBHY HEBHUIUIATY 3apOOITHOI TJIaTH
IpaliBHUKaM HiANpUeEMCTBa B po3Mipi 84 tuc. rpH. 10 32 H.M.A.T. (544 rpH.) [11].

HTpad y po3mipi, sikuil Ha gaHuil yac nependadeno y cr. 175 KK Ykpainu, BcTaHOBIEHO
3 npudHATTSIM 19.02.2009 3akony VYkpainu «IIpo BHecenns 3miH 1o Konekcy Ykpainu mpo
aJIMIHICTpaTHBHI IpaBOMOpPYIIEHHS Ta KpuMiHaJIbHOTO KoJekcy YKpaiHM OO0 MOCUJICHHS
BIIMOBIIaJILHOCTI 32 HECBO€YACHY BHIUIATy abo Oe3MmiJCTaBHY BHUILUIATY 3apOO0ITHOT IUIATH,
CTHIIEH 1], ITeHCIT UM IHIIUX BCTAHOBIECHUX 3aKOHOM BHILIAT», 3aMicTh Big 100 mo 300 H.Mm.a.T., SIK
e Oys0 10 MPUHHATTA 3a3HaueHOTo 3aKoHy. [IpoTe, 1 40 BHECEHHS BKa3aHHWX 3MiH, CYJIU TaKOX
3acrocoByBaiu cT. 69 KK Vkpainu npusnavaroun nokapanHs y BuAl mrpady y posmipi Bix 30
H.M.A.I. Tak, Bupokom KanuHiBcbkoro paiionHoro cyay Binaunpbkoi ob6sacti Big 23.03.2007
3acy/KEHO A. 32 HEBHUIUIATY MpaIliBHUKAM 3apo0OITHOI 1aTu Ha cymy 126 tuc. rpH. 10 30 H.M.I.T.
(510 rpu.) [12], 1 Taki BUNagKu € HEMOOAUHOKUMHU [13].

3a BUMHEHHs 0€3M11CTaBHOI HEBUIUIATH 3apOOITHOT IJIaTH 3aKOHO/IaBELlb BCTAHOBUB TaKOXK
MOKapaHHs y BUJ1 BUIIPABHUX POOIT, 3MICT SIKUX IOJISrae B OOMEXEHH1 Iepesiky TPYJOBUX Ta
MaTepiaJbHUX MpaB 3acyKEHOr0, OCKUIbKM MHpH BIIOYTTI MOKapaHHS BIH 3a3HAa€ TUX XKe
HE3pYYHOCTEH, 110 1 MOTEPIUIMHA — HEJOOTPUMYE 13 CBOET 3apOOITHOT MJIaTH Ty CyMY KOIUTIB, sIKa
3T1IHO BHUPOKY BIIPAXOBYETHCS B JIOX1A JEp>KaBH, 1 0OMexye cebe B OTpUMaHHI TUX Omar, siKi
MoO>kHa Oyso 6 3a HUX npuadaTu. s BUlpaBHUX poOIT XapaKTepHO, 110 YTPUMaHHS 13 3apO0ITKY
3aCYIKEHOTO 31MCHIOETHCS MPOTATOM BChOI'O CTPOKY BiIOYBAaHHS MOKapaHHs. 3acy/PKEHUN He
BIIpaBl BHECTU Hamepe]] BCIO CyMY, SIKa IMIJUISrae CTSATHEHHIO 3 HbOTO, 1 JIMILIE IICJA BiAOYyBaHHS
CTPOKY IOKapaHHS 13 3aCyPKEHOTO 3HIMAIOThCS BCl OOMEKEHHs, TOB’sI3aHI 3 BHUIPABHUMU
poboTamu.

3 Tako AYMKOIO He nmoropkyerbest Yepkacos C.B., sikuii 3a3Havae, 1m0 MokKapaHHs y BUII1
BUIIPAaBHUX POOIT B Cy4aCHUX yMOBaX IMPAaKTHUYHO IOBHICTIO BTPATHJIO CBIM KapajbHO-BUXOBHUI
MOTEHIlad, HaOyJd0 CyTO MOHETapHOro XapakTepy, MEepeTBOPHUBILKCH Ha JESIKY IOAIOHICTb
«utpady B po3cTpouky» 1 mimsarae sukioueHHio 3 KK Vkpainu [14, c. 20]. He € nommupenoro 1
MIpaKTUKa MpU3HAYaTH BUIPaBHI poOOTH, 10 CBITYUTH PO HETOTOBHICTH CY[IB 3aCTOCOBYBATH
Takuil BuA mnokapaHHs. Tak, 13 Bcix 100 mpoaHani3oBaHMX CyIOBUX pimieHb juuie y 14 %
[IPU3HAYEHO BUIIPaBHI1 pOOOTH.

Takox 3akOHOJABIIEM TependadeHo JOJAaTKOBE IMOKAapaHHsS y BUII MO30aBJIEHHS TpaBa
oOiiiMaT meBHI mocaad abo 3aliMaTuCs IMEBHOK [JULUIBHICTIO 3a BUYMHEHHS 3JI0UMHY,
nependauenoro cr. 175 KK Vkpainu, NO3UTHBHI O3HAaKM $KOrO HOJAralOTh B TOMY, LIO
3aCy/KEHUN HE 130JIFOETHCS Bl CYCHUIBCTBA Ta 1€ HE BUKIMKAE TSHKKUX 3MIH Y MOTO MCHXIIIL.
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Xoua, BUBUMBIIU CYIOBY NpakTUKy BepxoBHum CynoM YKpaiHu KOHCTAaTOBaHO, L0 CYAU HE
[IOBHOIO MIPOI0 BUKOPHCTOBYIOTh MOXJIMBOCTI KPUMIHAJIBHOTO 3aKOHY 3 I[bOTO NMUTaHHA [15, c.
20], 1 Take MoKapaHHs MPU3HAYAETHCA Y KOKHOMY TPETbOMY BUPOKY.

Baprto 3aznaunth, mo 13 npudiHartaM KK Vkpainu y 2001 poui B u. 2 cr. 175 He
nepeadayanoch MOKapaHHs y BUJI T030aBJIeHHS IpaBa oOliiMaTH MEBHI mocaau abo 3aiiMaTucs
MIEBHOIO AISUIBHICTIO, 110 TPAaKTYBAJIOCh SIK HENOJIK. ToMy, 3 METOI0 OpIEHTyBaHHS CYJiB Ha
3aCTOCYBaHHS JaHOTO NokapaHHs 3akoHoM Ykpainu «IIpo BHecenHs 3miH 10 Koaekcy Ykpainu
PO aJAMIHICTPaTUBHI MpaBONOpyIIeHHS Ta ... » Bia 19.02.2009, nonoBHeHo a6.2 4.2 ct. 175 KK
VYkpaiHu BKa3aHUM BHJIOM ITOKapaHHSIM.

HaiitsokunM mokapaHHsM 3a 0€3MifCTaBHY HEBUIUIATY 3apOOITHOT IUIaTH MependadeHo
no30asieHHs Boji. [IpoTe, sk moka3zye MpakTHUKa, PU MOCTAHOBJIEHI BUPOKIB CYAH HacamIepen
30pIEHTOBAHI HAa 3aCTOCYBaHHS MOKApaHHS HE OB S3aHOTO 3 130JIAMIE0 Bia cycniabcTBa. [IpoTe,
Ha TMpaKTULl 3yCcTpiYaloThCAd ¥ 1HIII BUNAAKU. Tak, B OJMHUYHMX BHMAAKAX CyJamMHu
MPU3HAYAETHCA M030aBJICHHS BOJI, SIKE€ 3aCY/DKEHI «peaIbHO» HE BIMOYBAJIM, a 3BUILHSIMCS BiJ
ioro BinOyBaHHS 3 BUIPOOYBaHHAM sIK ITpaBuiIo TepMiHOM Ha 1 pik. IIpoTe, mpu BUBUEHHI TaKuX
BHUPOKIB HE BU3HAYEHO OOCTaBUH, K1 HaUacTIIIe Cy/laMU BPaxOBYIOThCS MPU NMPU3HAYEHH] came
LbOTO BUJly MOKapaHHs. Jlonpukiany, npy NOBHOMY BU3HAHHI MIACYAHIM BUHHU, IIUPOMY KasiTTI,
MO3UTUBHIN XapaKTepUCTHIl OCOOM, IPU CIPUSHHI Yy PO3KPUTTI 3JI0YMHY, BUMHEHI 3JIOUYHUHY
BIIEpIIE Ta 32 YMOBHU BIICYTHOCTI OOCTaBMH, IIO OOTSXKYIOTb IOKapaHHS, CYIU MPHU3HAYAIOThH
no30aBiieHHs BOJIl. B Toil ke yac, 3 BpaXyBaHHSM aHAJOTTYHUX XapaKTEPUCTHK MPU3HAYAIOTHCS 1
1HIII1 TOKapaHHs He MMOB’s3aH1 3 130JISLI€I0 B1l CYCIIUIbCTBA.

OpHak, BCce X Taku, 3yCTPIYalOThCsl BUMAJKH 3aCy/DKEHHs 0C10 10 1mo30aBiieHHsS BOJIl O€3
3acrocyBaHHAM cT. 75 KK Ykpainu. 3okpema, 05.09.2011 JaHKk0oHCbKUM MICBKPallOHHUM CYJIOM
ABroHoMHOi Pecniy6niku Kpum Buznano BunHuM aupexropa KPII « BIIBKI™ m. [xankoit» 1. y
BUMHEHHI 3JI0YMHIB, nependadennx 3a 4.1 crt. 175, 4.1 cr. 366 KK VYkpainu Ta nmpusHadeHo
MOKapaHHs y BUJI 1M030aBJICHHS BOJI CTPOKOM Ha 5 pokiB 1 Mmicsib 3 1mo30aBieHHSAM IpaBa
o0iiiMaTH Mocaay MOB’s3aHl 13 BUKOHAHHSAM OpraHi3alliifHO-pO3NOPSAYUX Ta aJAMIHICTPATUBHO-
rocrnoapchbkux (PyHKIiA cTpokoMm Ha 3 poku [16]. Bapro 3a3HaunTty, 1m0 mMpu BU3HAYEHI TaKOi
MIpH TIOKapaHHsS CyJA BpaxyBaB Te, II0 oco0a paHille OpUTIryBajacsi [0 KPUMIHAJIBHOT
BIJIOBIAAJILHOCTI 32 BUMHEHHS TSKKOTO 3JI0UMHY, 3JI0YMHY CEPEIHbOT TSHKKOCTI Ta BUMHUIIA HOBI
3JI0YMHU I1J1 Yac HEB110YTOTr0 MOKapaHHA BiJl IKOTO 3BUIbHEHA 3 BUIIPOOYBAHHSM.

Bepyun Bci «3a» Ta «IpOTU» 3aCTOCYBAaHHA MO30aBICHHS BOJII 32 0€3MiACTaBHY HEBUILIATY
3apoOITHOT IUIATH SIK OJJHOTO 13 BUAIB I'pyOOro NOPYLIEHHS 3aKOHOJABCTBA MPO MPaLlto, AOLLIBHO
Bukimountu 13 a6.2 4.l cr. 175 KK VYkpainu Takuil Bua mokapaHHS K 1030aBJIEHHS BOJIL,
OCKUIbKH 130JISIIIs1 B1JI CyCHUILCTBA HE NMPUBE/E A0 BUIIPABIEHHSA 0COOU 3aCy/DKEHOI 34 BUMHEHHS
na”oro 31no4yuny. Ilpu nboMy, BapTo 0yno 6 30UIBIIUTH PO3MIp MOKapaHHs y BUAl wTpady y 4.l
Bix 1000 mo 1500 ga.m.4.1., 4. 2 —Bix 1500 go 2000 H.M.I.T.

Jlo npyroi kareropii KpUMIHAJIbHUX CIIpaB, BUPOKU Yy SIKUX MPOAHATI30BaHO, HEOOX1IHO
BIIHECTH Ti, SKUMHU BU3HAHO BUHHUMHM OC10 Y BUMHEHHI 3JIOUYMHIB, TIepen0adeHux cT. cT. 271-274
KK Vkpainu. BkazaHi 3704nMHU MOB’S3aH1 13 MOPYIIEHHSIM BHUMOI' 3aKOHOJABCTBA MPO OXOPOHY
Ipaili BUNHAIOTHCS 3 HEOOEPEKHOCTI, TOMY CYJU B OUIBLIOCT1 BUMA/IKIB IPU3HAIOTH IOKAPAHHS HE
OB’ s13aH1 3 1M030aBJICHHSIM BOJIL, Taki sK mTpad Ta BUIpaBHI poOOTH.

Amnaniz 100 BUpOKIB 3aCB1I4MB, 110 NMPU3HAYAIOUM [TOKApaHHS 3a 3JI0YMH, NependadyeHuit
9.1 cr. 271 KK Vkpainu, HachmigkamMu SKOTO € 3aloJITHHS IIKOAW 3J0POB’I0 IMOTEPHUIOTO,
BCTAHOBJICHO NOKAapaHHA y BHIl WITpady, BUIPABHUX POOIT, OOMEXKEHHS BOJII, 3 SIKUX CYAH
Haivacriute (y 87 %) obupatots mrpad, 3 HuX y 47% po3mip wrpady MiHiMaabHUH - 30 H.M.I.T.
3a 4.2 cr. 271 KK VYkpainu, ne xkBamidikyrouor 03HAKOK € 3aruOeiib el a0o 1HII TSKKI
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HACIIKW, Cyaud oOWMparoTh MO30aBICHHSAM BOJi, OJHAaK, Ha minctaBi cr. 75 KK VYkpaiam
3BUIBHAIOTHCS B/l HOTO B1IOYBAaHHS BCTAHOBIIIOKOYM ICHUTOBUM CTPOK.

[3 BuBYeHHX pimieHb 1030aBJEHHS BOJII 13 «peajJbHUM» HOro BiIOYBaHHS He
npu3Havanoch. 3actocyBaBiiu cT. 75 KK Ykpainu ctpok noz0aBieHHs BoJii KoiauBaBes Bix 1 g0 3
POKIB, HaBITh MPU HASIBHOCTI 3aru0ei nekuibkoX roaen. Jonpukiamay, 05.06.2008 YanimHChKIM
pailoHHUM cynoM XepCcOHCbKOI 00JIacTi BH3HAHO BUHHOIO HayaJbHHMKA LIE€Xy OJHOIO 13
KOMYHaJIbHUX HIJNPUEMCTB Y BYMHEH1 3j104uHy, nepeabadenoro 4.2 cr. 271 KK Vkpainu,
BHACJIIOK 1M SIKOT MpaIiBHUKA PEMOHTHOI OpUraju OTpYUIMCh YaJHUM Ira3oM, U0 CIPUYUHUIO
CMEPTh TPHOX 0CIO, OJJHA - OTPUMAJIa CEPEIHBOT TSIKKOCTI TUIECHI YIIKO/DKEHHS Ta JIETKl TUIECHI
VIIKOJDKEHHSI CIIPUYMHEHO OJUHAALSITHOM ocobaM. BupokoMm cyny 3acypkeHid NpHU3HAYeHO
MOKapaHHs y BU/1 1030aBJIE€HHS BOJI CTPOKOM Ha 2 POKH 3 M030aBJIEHHSM IpaBa 001iMaTu MeBHI
[OCaay 4u 3aliMaTHUCs MEBHOIO ALUIBHICTIO CTpOKOM Ha 1 pik, 3actocyBaBuu cT. 75 KK Ykpainu
3BUIbHEHO B1J1 B11I0yBaHHS MOKapaHHs 3 BUIIPOOyBaHHIM cTpokoM 1 pik [17].

Takox, 4.2 c1. 271 KK Ykpainu nependaueHo 10/1aTKOBE MOKapaHHs y BUA1 030aBJIEHHS
mpaBa oO0iliiMaTH TeBHI mocaau ab0 3aiiMaTUCs TIEBHOIO JIUTHHICTIO, K€ Ha MPaKTHIII
IpU3HavYaeThes Ayxke pinko - y 9%. Ilompu ue, y 16% 13 mpoanamizoBanux 100 BUpOKIB 13
3actocyBanHs cT. 69 KK VYkpainm, 3a HasgBHOCTI KUIBKOX OOCTaBWH, IO TIOM SKIIYIOTh
MOKapaHHs, Cyau mpu3Hadaim mrpad, skuii He mepeadaydenuit ad0.2 4.2 ct. 271 KK VYkpainu.
[tpad, po3mip sikoro xonmBaBcs Bix 30 go 117 H.M.A.T. 3aCTOCOBYBABCS 10 BUHHHX OCI0, il
AKX CIPUYMHMIM cMepTh notepniuiux. 3okpema, 08.07.2008 Bupoxom bopucnaBcrkoro
pailoHHOTO Cyay XepCOHCHKOi 00J1aCT1 3aCy/DKEHO TOJIOBY (hepMEpPChKOI0 rOCIOAApCTBA 32 4.2 CT.
271 KK Vkpainu, B pe3ynbTari Al SKOro HACTylHJa CMEpPTh MOTEPILIOro, 3 MPU3HAYCHHSIM
mrpady y po3mipi 30 H.m.a.T. [18].

[IpakTuka npu3HaYeHHs MMOKapaHHs 3a MOPYIIEHHS MpaBW O€3MeKH i 4ac BUKOHAHHS
POOIT 3 NIJBUIIIEHOIO HEOE3EKOI0, BIANOBIAAIBHICTS 32 5Kl nepeadadena 4.1 cr. 272 KK Ykpainu
aHaJIOT1yHa Npu3HaueHHIO nokapaHHd 3a 4.1 cr. 271 KK VYkpainu. Haliyacrime npuzHayaeTbes
mTpad MiHiMaabHOTO po3mipy — 30 H.Mm.A.T. (47,5%), makcumanbHoro — 50 H.Mm.A.T. (32,5%).
OpHoyacHO, 3’SCOBaHO, LIO 3aCTOCYBaHHS J0 BUHHHMX OCI0 BHAY Ta pO3MIpy IOKapaHHS 3a
BUMHEHHS [JISIHb, K1 CTBOPWJIM 3arpo3y 3aruoesi Jo[ei 4Yu HACTaHHS IHIIUX TSDKKUX HACHIJIKIB €
PIBHO3HAYHUM TOKAapaHHIO, SIK€ MPU3HAYAETHCSA 3a JISHHS, SKI PEabHO 3alloALIM IIKOIY Y
BUIJISI/IL, HAIIPUKIIAJL, CEPEIHBOT TSKKOCTI TUIECHUX YIIKOJDKEHb. Taka cuTyallis CBIJUUTh PO HE
MOBHE BpaxyBaHHS CyJaMU OCOOJIMBOCTEH KOHKPETHOTO 3JI0YMHY 1 OOCTaBUH MOTO BUWHEHHS,
30KpeMa, XapakTepy 1 CTyNeHs HaCHIIKIB, IO HacTaimu. SIK OT, BUPOKOM POXHATIBCHKOTO
paionHoro cyay IBano-®pankiBcekoi oOnacti Bim 18.02.2011 BH3HAHO BWUHHUM MPHUBATHOTO
MIANPUEMIS Y BUMHEHHI 37104uHy, nependayeHoro 4u.l cr. 272 KK Vkpainu, 3a Te, 1m0 BIH
BCTAHOBUB Y MpPHUMIIIEHHI KyXHI Kade ra3zo0aJloHOBY YCTaHOBKY, sika HE Oyina mnpuiiHiTa B
eKCIUTyaTal[ll0 CIEeiaTi30BaHUM MIANPUEMCTBOM I10 T'a30MIOCTAa4YaHHIO Ta HE MPOBIB KOHTPOJIbHY
OTIPECOBKY BKa3aHO1 YCTAaHOBKH, III0 CTBOPHJIO 3arpo3y 3aruOeii JoJed 4YM HACTaHHS IHIIUX
TSYKKUX HACHIJKIB, OCKUIbKM Kade mpaioBaio. [liicyaHbOMy HNpHU3HAUYEHO IMOKapaHHS y BUL
mpady B po3mipi 30 H.m.a.T. [19].

Bunaerbcs, npu npusHadeHH1 MOKapaHHS 3a 37104MH, nepeadadenuit 4.l cr. 272 KK
VYkpainu cynam HeoOXiJHO BpaxOoByBaTH OOCTaBMHU BUMHEHHS 3JIOUMHY, XapakTep Ta TSHKKICTb
HACJIJKIB, 110 HACTaIM, KUIbKICTh MOTEPIUIMX Ta IHIIE, a/KE caMe 4yepe3 iX PO3KPUTTS MOXKHa
peayli3yBaTh MNPUHLMIM 3aKOHHOCTI, CIPaBeAJIMBOCTI, OOIPYHTOBAHOCTI Ta IHAMBiAyamizarii
MOKapaHHsL.

o » cTocyeTbcs MPAaKTUKKM IMpU3HAUYEHHS MokapaHHs 3a 4.2 cT. 272 KK Vkpainu (sk 1 3a
4.2 c1. 271) BapTO 3ayBa)KUTH, [0 HE3BAKAIOUM HA MEpeN0AYCHHS CAHKIIIEIO CTaTi MOKapaHb,
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OB’ SI3aHUX 3 130JIALII€I0 BiJl CYCNUIBCTBA, CY/IU 3BUIBHSIOTH 3aCY/PKEHUX BiJl BIIOYTTS MOKapaHHs
Ha miacTasi cr. 75 KK Ykpainu a6o 3actocoByroTh nosioxeHnHs ct. 69 KK Ykpainu. 3ButbHEeHHS
BiJl BiIOYBaHHS MOKapaHHs 3aCTOCOBYBAJIOCh HaBITh y THUX BHUIMAJKaX, KOJU MIACYJHIM 4aCTKOBO
BU3HABaB CBOI0O BUHY Y BUMHEHHI 3JI0YMHY a00 B HaCIIOK HMOro JisHb HacTymnaja CMEpTb
notepnitoro. 3acrocyBanHsi cr. 69 KK Vkpaimm cnocrepiranock y 56% mpoaHanmizoBaHUX
BUPOKIB. I3 1ieil kimpkocTi y 61% cyau nepexoau 10 1HIIOTO, OUIBII M’SIKOTO BHAY OCHOBHOTO
MOKapaHHs, HE 3a3HAYEHOr0 B CAHKIIi CTAaTTl 3a LeHd 3JI0YMH, 30KpeMa, IITpad Ta BUIIpPaBHI
po6otu; y 39 % cynu He mpU3HAYAIN JOJATKOBOTO MOKapaHHs, 10 TependayeHe B CaHKIlli CTaTTi
sIK 000B’SI3KOBE - 11030aBJICHHSI IpaBa 00liiMaTH MEBHI IOCaaAN YU 3aiMaTHUCS MEBHOIO IISUIbHICTIO.

Taka mpakThka HEe MOXXe OyTH BH3HAaHAa OOTPYHTOBAHOIO 1 TaKol, IO 3a0e3nedye
BUKOHaHHs BUMOT cT. c¢T. 50 ta 65 KK VYkpainu, oco6mmBO y cmpaBax, y SIKUX B HAacCIiJOK
MPOTUIIPABHUX i 3aCyIXKEHUX HAcTylajla CMEPTh MOTEPIUINX. 3aCTOCYBaHHs CT. cT. 69 1 75 KK
y cmpaBax mpo TsDKKi 3m0uuHU (4.2 c1.271 Ta 4.2 c¢1.272 KK) anensuiiiHi Cyu po3LIiHIOIOTH SIK
TEHJEHIIII0 7O HEOoOIPYHTOBAHOTO IIOM SIKILIEHHS TIIOKapaHHS 1 BBaXKalOThb TaKy MPaKTUKY
HernpaBwibHOO [20, c. 28].

Buknageni BucHoBku 3pobneHo BepxoBumm Cymom VYkpainm y 2007 pomi. Ilpo
0€e3M1ICTaBHICTh 3aCTOCYBaHHS CyJlaMU HOPM IIPO YMOBHE 3aCy/IXKEHHS Ta BIACTPOUYKY BUKOHAHHS
BHPOKY HarosomryBanock 1y [locranosi [lneaymy BepxoBoro Cyny Ykpainu Ne9 Big 03.10.1986
[21]. Hamu x nmpoaHali3oBaHi BUPOKH y KPUMIHAJIBHUX CIIPaBaXx, MOCTAHOBJIEHI BIpoaoBxk 2007-
2011 poxkiB BHACIIIOK YOTO 3’SCOBAHO, IO CYJAOBa TMPAKTHKA IPOJOBXKYE ITH ILIIXOM
MPU3HAYECHHSI TIOKapaHHs 3a BUMHEHHSI BKAa3aHMX 3JIOUMHIB 13 3acTOCyBaHHIM CT. cT. 69, 75 KK
VYkpainu. Tomy, npu3HaueHHs HaWOUIbLI TSDKKOTO TOKapaHHS y BUIVISLAL MO30aBJEHHS BOJI 3a
JlaH1 3JI0YMHH, TIOBUHHO OyTH OOIPYHTOBaHE 1 HE BUKIIMKATU CYMHIBIB B HOT0 3aCTOCYBaHHI.

BucHoBku. BuBUMBIIM BHUPOKHM CY[iB, IMOCTaHOBJEHI y KPUMIHAJIBHUX CIpaBax Ipo
BUMHEHHS 3JIOYMHIB MPOTH TPYAOBUX IpaB JIIOJUHU BHSBICHO NMEBHI NMPOTAJIUHU 1 YIIYUICHHS Y
KpUMIHAJIBHO-IIPABOBOMY PETYJIIOBaHHI LIUX MPaB Ta BIAMIYEHO PO HEOOX1IHICTh BJOCKOHAJIEHHS
YUHHUX HOPM, 5Kl BCTAHOBJIIOIOTH BIAMOBIIABHICTE 32 X BUMHEHHS, 30KpeMa:

- BapTo B a0. 2 u.1 cr. 172 KK Vkpainu nepenbauntu nokapaHHs y BHJ1 'POMaJICBKUX
po6it ctpokoM Bix 60 mo 120 roaus, B a6.2 4.2 c1. 172 KK Ykpainu — Bix 120 mo 240 roaus;

- 13 a0. 2 4.1 ct. 175 KK Ykpainu BUKIIIOUUTH TaKUil BUJ MOKapaHHS SK 11030aBIEHHS BOJII,
IIPU LIbOMY, 30UIBIIUTH PO3MIp MOKapaHHS y BUJsAAl wtpady y 4.1 - Big 1000 1o 1500 H.m.A.T., y
1.2 —Bix 1500 mo 2000 H.M.4.T.;

- IpY IpU3HAYEHHI OKapaHHs 3a 3JI0YMHH, SIK1 Iepe0aueHl HOpMaMH, 10 BCTAHOBIIIOIOTh
BIIMOBIIAJIbHICTh 32 MOPYIIEHHS BUMOT 3aKOHOJABCTBA MPO OXOPOHY IMpalli, M0 CIPUINHUIO
3aru0enp JaroAel ado 1HII TSHKKI HACHIAKY, CyAaM HE0O0X1THO BpaxOBYBaTH KUIbKICTh NOTEPIILINX,
XapakTep Ta CTYNIHb HACTAHHS HACIIIKIB Ta 1HII 0OCTaBHHU BYMHEHHS 3JI0UHMHY.
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THE PRACTICE OF CRIMINAL PROSECUTION OF PERSONS, GUILTY OF
COMMITTING CRIMES AGAINST LABOUR HUMAN RIGHTS

G. LUTSYK

Problem. According to statistics, in 2011, initiated by the Prosecutor of Ukraine 2858
criminal cases involving the commission of crimes against human rights, including to the court for
consideration on the merits directed 2773 criminal cases [1].

At the same time, the courts rendered judgments Ukraine (ordered) relative to 2925
persons for crimes they commit this category, of which 1 402 people (or 48%) judged as relatively
1 521 people (or 52%) of criminal cases closed in due to the exemption from criminal liability
under art. 45-48 of the Criminal Code of Ukraine [2].

As you can see, a large number of persons who have committed crimes against human
rights did not suffer statutory penalties for their commission. However, without such a penal
institution as punishment the state could not ensure the normal functioning of society.

Status of research. The study of sentencing practices has always been a special place in the
science of criminal law. On the basis of court decisions can influence the tendency to follow and
respond to persons who have committed crimes.

Analysis of practices criminal prosecution, including for crimes against human rights,
engaged Klymyshyn I.P., Lyhova S.J., Chekan N.M., Topchiy V. and others. However,
unfortunately, a comprehensive monographic research study important aspects of sentencing and
improving sanctions of criminal law that impose liability for crimes of this category is missing.

The main material. The most common criminal and punishable in the area of labor rights is
illegal dismissal from work for personal reasons, as well as other serious violation of labor law
under Art. 172 of the Criminal Code of Ukraine, which is set for committing penalties that are not
associated with isolation from society.

As a result of the study of 100 judgments for 2007-2011 in criminal cases involving convictions
for committing the said crime found that courts often used as a form of punishment as a penalty
(84.2%).

The penalty for illegally appointed as an employee from work for personal reasons, and for
other serious violations of labor legislation, the amount of which varies from 30 to 50. In this case,
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a fine of deferred payments to certain parts not intended, it appears that this is due to taking into
account the purpose and so the minimum of the penalty.

At the same time, the size ranging from 50 to 88 and only appointed by the commission as
illegal dismissal and other gross violations of labor legislation for the mother with a child under
the age of 14 years (ch. 2, art. 172 of the Criminal Code of Ukraine).

A similar situation is observed in the appointment of a fine for committing gross violations
of labor agreements under Art. 173 CC of Ukraine, whose size is set to 50. According to the
provisions of paragraph 3 of Part 1 of Art. 65 Criminal Code of Ukraine, by imposing sentence the
court takes into account the severity of the offense and the identity of the perpetrator and the
circumstances mitigating and aggravating [3], the points that should influence the size and type of
sentence. If we take into account the circumstances of the absence of aggravating and mitigating
circumstances in identity crimes under Art. 172, 173 of the Criminal Code of Ukraine, the setting
is the same fine for committing these crimes, lawmakers stripped the court to appoint a fine choice
in a larger size for a more socially dangerous act (Art. 173 of the Criminal Code of Ukraine) than
that under Art. 172 of the Criminal Code of Ukraine.

In addition, based on the established fines for flagrant violations of the work as it does not
match the degree of public danger, because, compared, for example, size adminpenalty provided
for the commission of violations of traffic rules, these are minor.

In particular, if the Part 2 of Art. CAO 122-5 provides for penalties in the form of a fine of
2000 to 3000 , ch. 2, Art. 123 - 50 to 70 , the fines as punishment in Part 1, 2 art. 173 of the
Criminal Code of Ukraine only between 30 and 100 therefore, it would increase the fine in part 1
of article 173 CC of Ukraine from 50 to 100, in ch. 2 - 100 to 200.

The most effective form of punishment for violation of labor law under Art. 172 of the
Criminal Code of Ukraine, authors such as I.P. Klymyshyn [4, p. 270] Chekan N.M. [5] called the
deprivation of the right to occupy certain positions or engage in certain activities that are usually
applied by a court to a category of persons, namely: who previously committed a similar crime
and exempt from criminal liability on non grounds or sentenced to a fine; are still subject to
administrative liability for Part 1 of Art. 41 CAO; that are outside Ukraine and evading
appearance before the court [4, p. 271-272].

This type of penalty is imposed and to persons to rendering the verdict is not covered
position or engaged in activities which were related to the crime, in particular, 22.02.2010 verdict
Vilnohirsk City Court of Dnipropetrovsk region sentenced idle A., who occupy the positions of
township Chairman has committed an offense under Part 2 of Art. 172, Part 1 Art. 382 of the
Criminal Code of Ukraine [6].

In addition to the fine and disqualification to hold certain positions or engage in certain
activities, the sanction of Part 1 of the Criminal Code of Ukraine 172 also provides for the
punishment of correctional work.

In the analyzed judgments perpetrators as a form of punishment is not administered.
Analyzed the jurisprudence on this issue Klymyshyn L.P. [4, p. 274] showed that this type of
punishment is used very rarely.

Perhaps the courts take into account the provisions of AB. 2 p. 12 Decision of the Plenum
of the Supreme Court of Ukraine Ne7 24.10.2003 «On the appointment of courts of criminal
punishment," according to which the courts should not prescribe remedial work to persons who
have committed crimes related to their official or professional duties when leaving the perpetrator
on the same work may weaken the impact of educational and preventive punishment or to commit
the same criminal acts. [7]

Regarding inappropriate punishment in the form of corrective labor for a crime under Art.
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172 CC of Ukraine serves Chekan N.M. [5, p. 453].

It seems that the best punishment for a crime under Art. 172 CC of Ukraine would be public
works, which involve certain performance convicted him of free community service. This nature
of this work means that they are, first, carried out not in favor of the victim or any other person,
and in the interests of society (community) and, secondly, have a social, rather than economic
orientation [8, p. 399].

According to Beriozovskaya N.L., a very important element that will help brown and
correct the person sentenced to community service is that it will not punish at the company,
institution or organization where the condemned work or rest, and in places specified by local
authorities [9, p. 52].

Public Works promote public policies aimed at the inevitability of punishment while his
humanization. Doing this kind of punishment does not require expenditure of public funds for the
maintenance of the convicted [10, p. 45].

Citing as an example the above position of the Supreme Court of Ukraine that leaving the
perpetrator in the same work (subject to corrective labor) may weaken the impact of educational
and preventive punishment or to commit the same criminal acts, the public works are not carried
out by the permanent place of the convict, because this is simply impossible for their essence, so
do not lead to a weakening of any effect of punishment.

In this case, the question of the necessity to complement AB. 2 Part 1 Art. 172 CC of
Ukraine this type of punishment as a community service for a period of 60 to 120 hours ab.2 Part
2 of Art. 172 of the Criminal Code of Ukraine - from 120 to 240 hours.

Analyzing the practice of sentencing for art. 174 of the Criminal Code of Ukraine does not,
it is possible, as from 2001 to 2012 the crime is not registered, a person criminally liable for
committing not be subject.

Article 175 of the Criminal Code of Ukraine provides for liability for unreasonable failure
to pay wages. Given the relatively wide range of penalties prescribed sanction of this article, in
practice, there are also many problems related to their using.

Penalty as a punishment was administered in 53% of 100 analyzed sentences. Under
penalties Part 1 Art. 175 CC of Ukraine unfounded unpaid wages shall be punishable by a fine of
500 to 1000.

However, in practice, perpetrators are sentenced to a fine of application of Art. 69 Criminal
Code of Ukraine in the amount below the lowest limit prescribed by the relevant article — 32.

As such, the verdict Kostopil District Court of Rivne region from 18.10.2010 condemned
President of JSC «Kostopil ATP-15638" by unreasonable failure to pay wages to employees of §
84 thousands to 32 (544 USD.) [11].

A penalty that is currently provided for in Art. 175 of the Criminal Code of Ukraine
provide for the adoption of the Law of Ukraine of 19.02.2009 "On Amendments to the Code of
Ukraine on Administrative Offences and the Criminal Code of Ukraine to strengthen
responsibility for late payment or unreasonable wages, stipends, pensions or other statutory
payments" instead of 100 to 300 as it was before the adoption of the law.

However, even before making these changes, courts also apply Art. 69 Criminal Code of
Ukraine imposing sentence of a fine of 30. Thus, the district court verdict Kalynivskyi Vinnytsia
region from 23.03.2007 convicted for failure to A. employees wages in the amount of 126
thousands USD to 30 (510 USD.) [12], and such cases are not uncommon [I13].

By committing unfair wage arrears legislator also set sentence of correctional labor, the
content of which is to limit the list of labor and material rights of prisoners, because the sentence
he suffers the same inconvenience as the victim - loses some of his wages the amount of funds
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which is calculated according to the verdict in state revenue, and restricts itself to obtain the
benefits that could be for them to buy.

To correctional labor characteristic that deduction from earnings convicted performed over
the term of sentence. Prisoners are not entitled to bring forward the entire amount to be recovered
from it, and only after serving the sentence of the convicted person removed all restrictions related
to the corrective work. With this view S.V. Cherkasov doesn’t agree, who notes that the sentence
of correctional labor under modern conditions almost completely lost its punitive and educational
potential, acquired a purely monetary nature, becoming some similarities "the fine in installments"
and should be excluded from Criminal Code of Ukraine [ 14, p. 20].

It is not common practice and prescribe corrective work that demonstrates the
unwillingness of courts to apply this kind of punishment. Thus, of all 100 analyzed court decisions
only 14% of assigned corrective work.

Also, the legislature provided an additional penalty of deprivation of the right to occupy
certain positions or engage in certain activities for a crime under Art. 175 of the Criminal Code of
Ukraine, which are positive signs that the convicted person is not isolated from society and it does
not cause serious changes in his psyche.

However, having studied jurisprudence Supreme Court of Ukraine stated that the courts do
not make full use of the possibilities of the criminal law on the subject [15, p. 20], and a penalty is
imposed in every third sentence.

It should be noted that with the adoption of the Criminal Code of Ukraine in 2001, ch. 2, Art.
175 1s not anticipated sentence of deprivation of the right to occupy certain positions or engage in
certain activities, which was interpreted as a disadvantage.

Therefore, in order to target vessels on the application of the penalty the Law of Ukraine
"On Amendments to the Code of Ukraine on Administrative Offences and ..." 19.02.2009,
supplemented ab.2 Part 2 of Art. 175 CC of Ukraine stated form of punishment.

Most difficult punishment for unreasonable failure to pay wages stipulated in prison.
However, in practice, if enacted sentencing courts are primarily focused on the use of punishment
1s not associated with isolation from society.

However, in practice, there are other cases. Thus, in a few cases courts appointed
imprisonment, which condemned "real" is not served, and released on his serving on probation
usually valid for 1 year.

However, the study of such sentences is not specified circumstances that are often
considered by courts in the appointment of this kind of punishment , with full recognition of the
defendant's guilt, sincere repentance, positive characterization of individuals with assistance in
uncovering the crime committed the crime for the first time and in the absence of circumstances,
not discretionary, courts appoint imprisonment.

At the same time, in view of similar characteristics are assigned other penalties are not
associated with isolation from society.

But still, there are cases of convictions to imprisonment without the use of art. 75 of the
Criminal Code of Ukraine.

In particular, 05.09.2011 Dzhankojsky City District Court of the Autonomous Republic of
Crimea convicted Director of RPC "VPVKH c. Djankoi" C. the offenses provided for by Part 1 of
Art. 175, Part 1 Art. 366 of the Criminal Code of Ukraine and sentenced to imprisonment for 5
years, 1 month, with disqualification to hold positions related to the implementation of
organizational-administrative and administrative-economic functions for a period of 3 years [16].

It should be noted that in determining the extent of punishment the court took into account
that the person was involved in earlier criminal liability for committing a serious crime, the crime
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of medium gravity and committed new crimes during the unserved sentence from which is exempt
from the test.

Taking all the "for" and "against" the use of imprisonment for non-payment of wages
unreasonable as one of the types of gross violations of labor legislation, it is appropriate to
exclude from ab.2 Part 1 Art. 175 CC of Ukraine as a form of punishment as imprisonment as
isolation from the society will lead to correct a person convicted of committing the crime.

Thus, it would increase the amount of punishment in the form of fines in Part 1 from 1000
to 1500, p. 2 - from 1500 to 2000 . The second category of criminal cases, sentences are analyzed,
it is necessary to include those in which persons convicted of crimes under Art. . 271-274 of the
Criminal Code of Ukraine. These offenses related to the violation of labor protection legislation
committed by negligence, because in most cases the courts recognize punishment not related to
imprisonment, such as fines and remedial work.

Analysis of 100 sentences showed that imposing a punishment for crime under Part 1 of
Art. 271 of the Criminal Code of Ukraine, which results in injury victim, set punishment in the
form of a fine, correctional labor, confinement, of which the courts most often (87%) choosing
fine, of which 47% of the fine is minimal - 30 for Part 2 of Art. 271 of the Criminal Code of
Ukraine, which is qualified by the death of people or any other grave consequences, courts choose
imprisonment, however, pursuant to Art. 75 Criminal Code of Ukraine are exempt from serving
his probation setting. Of the studied solutions imprisonment of the "real" it is not serving the
intended person. Applying art. 75 Criminal Code of Ukraine the term of imprisonment ranged
from 1 to 3 years, even with the death of several people.

For example, 05.06.2008 Chaplynka District Court convicted the Kherson region section
chief of one of the utilities in the commission of an offense under Part 2 of Art. 271 of the
Criminal Code of Ukraine, due to actions by employees of the repair crews were poisoned by
carbon monoxide, which resulted in the death of three persons, one - got moderately severe
injuries and minor injuries caused eleven others.

Judgments of the Court sentenced to imprisonment for 2 years with deprivation of the
right to occupy certain positions or engage in certain activities for a term of 1 year, using articles
75 Criminal Code of Ukraine released from probation for a period of 1 year [17].
Also, Part 2 of Art. 271 of the Criminal Code of Ukraine provides for an additional penalty of
deprivation of the right to occupy certain positions or engage in certain activities, which in
practice is rarely appointed - 9%.

Despite this, 16% of the analyzed 100 sentences from the application of Art. 69 Criminal
Code of Ukraine, in the presence of several circumstances in mitigation of punishment, the courts
appoint a fine, which is not provided ab.2 Part 2 of Art. 271 of the Criminal Code of Ukraine.

Fine, whose size ranged from 30 to 117 applied to perpetrators whose actions caused the
death of the victims. In particular, 08.07.2008 verdict Borislav district court sentenced the head of
the Kherson region farm under Part 2 of Art. 271 of the Criminal Code of Ukraine, the actions
which occurred the death of the victim, with the appointment of a fine of 30 [18].

The practice of punishment for violation of safety rules related to high-risk, responsibility
for which the Part 1 of Art. 272 CC of Ukraine is similar to sentencing for Part 1 of Art. 271 of the
Criminal Code of Ukraine.

Most of the minimum penalty appointed - 30 (47.5%), maximum - 50 (32.5%). At the
same time, it was found that application of the perpetrators type and amount of punishment for
committing acts which threatened death of people or any other grave consequences is tantamount
to punishment which is appointed in respect of acts that are actually caused damage in the form of,
for example, moderate physical damage.
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This was evident not fully take into account the specific features of the courts of the crime
and the circumstances of its commission, including the nature and extent of the consequences that
occurred.

As such, the district court Rozhniativ verdict, Ivano-Frankivsk region from 18.02.2011
convicted the sole proprietor of committing a crime under Part 1 of Art. 272 of the Criminal Code
of Ukraine, for what he found in the kitchen space gasballoon cafe setting, which was not accepted
into service enterprise specialized in supplying and did not conduct control press such plants
endangered the death of people or any other grave consequences, as the cafe worked. The
defendant was sentenced to a fine of type 30 [19].

Appears in sentencing for offense under Part 1 of Art. 272 CC of Ukraine courts must
consider the circumstances of the offense, the nature and severity of the consequences that
occurred, the number of victims, etc., because it is through their disclosure could implement the
principles of lawfulness, fairness, reasonableness and individualization of punishment.

As for the practice of sentencing for Part 2 of Art. 272 of the Criminal Code of Ukraine (as
in Part 2 of Art. 271), it is worth noting that despite the predictions sanction sex punishments
associated with isolation from society, the courts release of prisoners serving a sentence under Art.
75 of the Criminal Code of Ukraine or apply the provisions of Art. 69 of the Criminal Code of
Ukraine.

Exemption from punishment applied even in cases where the defendant admitted his guilt
part of a crime or as a result of his actions came the death of the victim. Application of Art. 69
Criminal Code of Ukraine was observed in 56% of analyzed sentences.

Of this number, 61% go to a court, a milder primary punishment other than those specitied
by the relevant article of this offense, including penalty and remedial work; 39% of the courts do
not assign additional penalties provided for by the relevant article as always - deprivation of the
right to occupy certain positions or engage in certain activities.

This practice can not be considered reasonable and one that ensures compliance with the
requirements of Art. 50 and 65 of the Criminal Code of Ukraine, especially in cases where as a
result of illegal actions advancing convicted death victims. Application of Art. 69 and 75 of the
Criminal Code in cases of serious crimes (Part 2 and Part 2 art.271-272 CC) appellate courts have
tended to regard as unreasonable mitigation of sentence and consider this practice inappropriate
[20, p. 28]. The above findings made by the Supreme Court of Ukraine in 2007. On the
hollowness of courts rules on probation and suspended sentences and stressed in the Resolution of
the Plenum of the Supreme Court of Ukraine of 03.10.1986 Ne9 [21].

We also analyzed sentences in criminal cases, enacted during 2007-2011, as a result it was
found that the jurisprudence continues to go through the punishment for committing these crimes
with the use of art. 69 and 75 of the Criminal Code of Ukraine.

Therefore, the purpose of the most severe punishment of imprisonment for these offenses
must be substantiated and is not in dispute in its application.

Conclusions. After reviewing the sentences of courts, enacted in criminal cases involving

the commission of crimes against human rights revealed some gaps and omissions in the legal
regulation of the rights and noted the necessity to improve on current regulations that impose
liability for their commission, including:
-Isin AB 2 Part 1 Art. 172 CC of Ukraine expected sentence of community service for a period of
60 to 120 hours, ab.2 Part 2 of Art. 172 of the Criminal Code of Ukraine - from 120 to 240 hours;
- With AB 2 Part 1 Art. 175 CC of Ukraine exclude this type of punishment as imprisonment,
thus, increase the size of the penalty of a fine of Part 1 - from 1000 to 1500 in
Part 2 - from 1500 to 2000 ,
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- In sentencing for crimes stipulated norms that establish responsibility for violation of labor
protection legislation, which caused death of people or any other grave consequences, courts must
take into account the number of victims, the nature and extent of occurrence of the consequences
and circumstances of the crime.
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