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NIEPUBLICZNE DZIALANIA SLEDCZE WEDLUG KODEKSU
POSTEPOWANIA KARNEGO UKRAINY

W artykule omoéwione zostaly przepisy ogolne regulujace
przeprowadzanie niepublicznych postgpowan S$ledczych: koncepcja 1
uktad niepublicznych dziatah  $ledczych, monitorowania ich
przeprowadzania, zapewnienie praw 1 wolnosci obywateli, realizacja
zlecen na ich przeprowadzenie, wykorzystywane zasoby przy realizacji
niepublicznych dziatan sledczych.
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SECRET INQUISITIONAL (INVESTIGATIVE) ACTIONS ON Akademii Spraw
THE CRIMINAL PROCEDURE CODE OF UKRAINE Wewnetrznych

m. Kijow, Ukraina

The article deals with general provisions secret proceedings (investigation) search actions:
concept and system secret (investigators) search actions, monitoring their proceedings, the rights
and freedoms of citizens, execution of orders on their conduct, with the use of secret proceedings
(investigation) search actions .
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HETJIACHI CJIIJYI (PO3IIYKOBI) JIi 3A KPUMIHAJIbHUM
MNPOLHECYAJIBHUM KOJEKCOM YKPAIHU

Y crarTi poO3IMNISIHYTO 3arajibHi IIOJOXKEHHS IPOBAKEHHS HErJIacHUX (CIII4YMX)
PO3IIYKOBUX [iii: MOHATTA Ta CUCTEMa HErJacHUX (CIAYUX) PO3IIYKOBUX i, KOHTPOJb 3a iX
MIPOBA/UKEHHSIM, 3a0e3leueHHsT IpaB Ta CBOOOJ TpOMaJsiH, BUKOHAHHS JOPYYEHb Ha ixX
IIPOBEJICHHS, BUKOPUCTAaHHS 3ac001B TP MPOBAKEHH1 HETJIACHUX (CIIYUX) PO3IIYKOBUX JIIH.

Knrwouoei cnosa: KpuMIHAIBHUN TPOIECYyaTbHUM KOJCKC YKpaiHW, HETJIacH1 CIHimdi
(po3trykoBi) aii, TPOKYpOp, ONIEpaTHUBHI MIAPO3AUTH, TOPYUCHHS, TIpaBa Ta CBOOOIN TPOMaIsTH

Axmyanvricme memu. B 2012 porri KpuMiHaIbHO-TIPOIIECYaJIbHE 3aKOHOJABCTBO YKpaiHu
3a3HaJ0 3HAYHHMX 3MIH nUBIXOM TpuiHATTS 13 kBiTHS 2012 poky BepxoBuoto Pamoro Vkpainu
KpuminansHoro mnpouecyanpHoro koaekcy VYkpainu (nami KIIK Vkpainu), B sikomy Ha
3aKOHOJJaBYOMY PiBHI CTBOPEHO OKPEMHUI IHCTUTYT MPOLIECYATbHUX 1M, 1110 TPOBOJUTHCS IMiJT 4ac
JOCY/IOBOTO PpO3CIITyBaHHs, MPOBEIEHHS HEIVIACHUX CIITYMX (PO3LIYKOBUH ) Ai B pamKax
KPUMIHAJIBHOTO MTPOBAKEHHS.

3anpoBa/PKEHHS CaM€ HEeTJacHUX CIAYMX (pO3IIYKOBHUX) JIiH, AK1 32 CBOEK CYTTIO MalOTh
XapaKTep ONEPAaTHBHO — PO3IIYKOBOI MISJIBHOCTI, TEMep Ja€ 3MOTYy BUKOPHUCTOBYBATH iX
pe3ynbTaTH SK JOKa3W y KpPUMIHAJILHOMY TPOBAPKCHHI, IO B CBOIO Uepry, 3abe3medye
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00’€KTUBHICTb, IOBHOTY Ta HEYNEPEHKEHICTh PO3CIIyBaHHS 3JI0YMHIB Ta MPUTSITHEHHS BUHHUX
710 KpUMIHAIBHOT BIAIOBIAAIBHOCTI.

KIIK Vkpainu Bu3Hauae, 110 HerjacHi ciigdi (po3uiykoBi) Oii — 1€ pi3HOBUA CIIAYUX
(po3mrykoBHX) i, BIZOMOCTI mpo (aKT Ta METOAM TPOBEICHHS SIKUX HE MIUISTalTh
PO3TOJIOIIEHHIO, 3a BUHATKOM BuUmankiB, nepemdadennx KIIK Ykpaiau [5]. Omxke, ue nii
CHpSMOBaHI Ha OTpUMaHHsS (30MpaHHsS) JOKa3iB abo MepeBipKy BXKE OTPUMAHMX JOKa3B Yy
KOHKPETHOMY KPUMIHAJIbHOMY IIPOBAJKEHHI.

Ocnognuii 3micm. Cuctema HErJIaCHUX CIIuuX (pO3LIyKOBUX) 1M 3aKpimuieHa y riasi 21
KIIK Vkpainm «HermacuHi cmigui (po3miykoBi) aii», B SKiM 3aKOHOJABEIb HaMaraeThCs
BpPEryJiloBaTH JlaHUM I1HCTUTYT, Ta BU3HAYUTH BHUYEPIHUM MEpeNiK HerJacHUX CIAYUX
(pO3L1YyKOBHX) JTiH.

3okpema, KIIK Ykpainu noauise HernacHi ciindi (po3IIyKoBi) aii:

- BTpy4YaHHs y NMPUBATHE CIUIKYBaHHA — 1€ ayl0-, BIACOKOHTPOJs ocodu (ct. 260 KIIK
VYkpainu), HakiIaaeHHs apemTy Ha kopecrnonaeHuitoo (cr. 261 KIIK Vkpainu), ornsg 1 BuiMka
kopeciongeHuii  (cr. 262 KIIK  VYkpainu), 3HATTS 1HpOpManii 3  TPaHCIOPTHHUX
TenexkomMyHikauiiHux mepex (ct. 263 KIIK Vkpainu), 3HATTA iHpOpMauii 3 eJIeKTPOHHUX
iHpopMauiiiHux cucreM (ct. 264 KIIK Vkpainn);

- IHII BUAM HErJacHUX chHigquuX ( pO3LIYKOBUX) A1 — 1€ OOCTEXEHHsS IyOJIIYyHO
HEJOCTYIHUX MICIb, XKHUTJIa YU 1HIIOTO BoJIoAIHHA ocobu (ct. 267 KIIK Ykpainu), ycraHoBIeHHS
MICII€3HAXO/KEHHS pajioenekTporHoro 3acoly (ct. 268 KIIK VYkpainu), cmocrepexeHHs 3a
ocoboto, piyuto abo micueM (ct. 269 KIIK Vkpainn), ayaio-, BigeokoHTpos Micus (ct. 270 KIIK
VYkpainu), KOHTPOJIb 3a BUMHEHHsIM 35104uHY (cT. 271 KIIK Ykpainn), BUKOHaHHS CHeliaJbHOTO
3aBJIaHHA 3 PO3KPUTTS 3JI0YMHHOI AISUIbHOCTI OPraHi30BaHOi IPYNH YU 3JI0YMHHOI oprasizauii (CT.
272 KIIK Ykpainu), HeryiacHe OTpUMaHHS 3pa3KiB, HEOOX1THUX /ISl HOPIBHAJIBHOTO AOCTIIKEHHS
(‘ct. 274 KIIK Vkpaiun) [5].

[Ipodecop €.J. Ckynumi, AOCHIPKYIOUM THATAHHS CHCTEMH HETJACHUX CIITUUX
(po3mrykoBHX) 1ii, 3a3Ha4Ya€, MO YBEICHHS O CHCTEMHU JOCYIOBOTO PO3CIHITyBaHHS HETJIACHUX
ciiquux (po3IIyKOBHUX) A1l € HaA3BUYATHO MPOTrPECUBHUM KPOKOM 3aKOHO/ABLIS, 11O CIIPSIMOBaHa
Ha ii ymockoHayieHss [12].

3 ypaxyBaHHsM unHHOro KIIK VkpaiHu npuiiHATTS pilieHHS Ha MPOBEIECHHS HETJIacHHUX
ciiguux ( po3UIYKOBUX) /1, Ma€ BUKIOYHO CIIIYUNA, POKYpPOp, @ Y BUIAJKAX, IepeadadyeHux
KIIK Vkpaiau, - chaiguuii cyaas 3a KJIOMOTaHHSM MPOKypopa ado 3a KIOMOTaHHSM CIIAY0ro,
MIOTO/IKEHOTO 3 POKYPOPOM.

OcoOnuBuii cratyc HabyBae MPOKYpOp B KPUMIHAJILHOMY IPOBA/KEHHI MPU MPOBEACHHI
HErJIaCHUX CHIiIYuX (po3UIyKOBHX) [il. 30KpeMa, HpOKypop 3JiiCHIOEe Hariasia y ¢dopmi
MPOLIECYaTIbHOTO KEPIBHUIITBA IOCYAOBUM PO3CIIITyBaHHIM Ta YIIOBHOBAKEHUM:

- JI0pyYaTH ClliJ4OMYy, OpraHy JOCYAOBOIO pO3CJiIyBaHHsS IMPOBEIEHHS Y BCTAaHOBJICHUM
MIPOKYPOPOM CTPOK HErJacCHUX CHIYUX (PO3LIYKOBUX) NI abo0 JaBaTh BKa3IBKM IOJO iX
MIPOBEJICHHS YM OpaTu y4acTb Y HUX;

- JlopyyaTH TpOBEACHHS HEIVIACHUX CIiMuuX (pO3LIYKOBHX) i  BIANOBIIHUM
OTIEPATHBHUM IIAPO3/LIaM;

- MOTOJ/KYBAaTH ab0 BIAMOBISATH Y MOTOHKEHHI KJIOMOTAaHb CIIIYOTO A0 CIIIYOTO CYIIl
PO MPOBEJEHHS HETJacHUX CIITUuX (pO3UIYKOBMX) IiH, y BUnaakax, nependadenux Koumekcom,
Y1 CAaMOCTIMHO 0/IaBaTH CIITYOMY CYZJI1 Takl KIIONOTAHHS;

- 3200pOHUTHU IPOBEACHHS a00 MPUIMHEHHS [101aJIbIIOTO IPOBEACHHS HETJIACHUX CI1TUNX
(pO3LIYKOBHX) JIii;

- IPOJOBXKUTH CTPOK MPOBEACHHS HETJAacHOi Ciia4oi (po3LIyKoBOi) Ail A0 BICIMHAAUATH
MicsiiB [5].
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[Ipoxypopu, sKi 3QICHIOIOTH Harjsa 3a JOJEpXKaHHSAM 3aKOHIB Il 4ac JO0CYIO0BOTO
pO3CiiyBaHHs, Nepel IOro/UKEHHSIM KIOMOTaHb IPO TPOBEJCHHS HEINIACHUX CIITUUX
(po31IyKoBHX) i TOBUHHI MEPEBIPATH BIAMOBITHICT HABEACHUX Y HUX JAaHUX BUMOTaM 3aKOHIB,
Matepiajam 1 paKTUYHUM 0OCTaBHHAM KPUMIHAJIBHOTO MPOBAHKEHHSI[6].

Merta 311iiCHEHHSI TTPOKYPOPCHKOTO HATrJSAY I/l Yac MPOBAPKCHHS HETJIACHUX CILTYUX
(po3LIyKOBHX) Ji{ € JOTPUMaHHS MOPSAKY iX MPOBEAEHHS, OTPUMAHHS TOMYCTUMUX Ta HAJIEAKHUX
J0Ka3iB, 3 MOJAIBIINM IX BUKOPUCTAHHSAM MPOKYPOPOM IIiJl Yac CYJAOBOIO PO3IJISAY, SIK CTOPOHHU
KPUMIHAJIBHOTO MTPOBAKEHHS.

He MeHm BakinMBUM IpH 3[1HCHEHH] HArsAy MPOKypopa MpH MPOBaKEHHI HETJaCHUX
cmimuux (pO3NUIyKOBHX) 1 € KOHTPOJIb 3a 3HUINCHHAM IH(opMallii mpo ocobucre Ta ciMelHe
KUTTSL OKpEeMHX oci0, II0 HE MiIIsArae BUKOPUCTAHHIO Yy JOKa3yBaHHI, a00 3a0e3rnedyeHHs
30epexeHHs HbopMaIllii, SIKy MalOTh BUKOPUCTATH sIK JoKa3. 3rimuo 31 cT. 259 KIIK VYkpainu,
SKIIO MPOKYpPOpP Ma€e Hamip BUKOPHUCTATH IIiJ] 4ac CYJOBOTO PO3IISAY SIK J0Ka3 iHQopMalliio,
OTpUMaHy BHACIIAOK BTPYYaHHsS y IpHUBaTHE CHUIKYyBaHHs, a00 mneBHuUW ii ¢QparmeHrt, BiH
3000B’s3aHuil 3a0e3neunTr 30epekeHHs Belel iHpopMallii ab0 JOPYUUTH CIIUOMY 3a0e31eUuTH
30epexeHHs [5].

[Ipu mpoBaKeHH1 HETJaCHUX CHIAYMX (PO3LIYKOBHX) A1 HEOOX1IHO B)KHUBATHU 3aXOAU
11010 3a0e3nedYeHHs mpaB 1 cBO00A. AJKEe YTBEPIKEHHS 1 3a0€3MeUeHHS MpaB 1 CBOOO I JIIOIUHU €
TOJIOBHUM O0OB'SI3KOM JiepxkaBu [ 1].

OO0OB’A30K JIOJIep’)KaHHA TpaB JIIOAUHM 1 TPOMAJASHHMHA, Y TOMY YHCIl IOJO
HEJOTOPKAHHOCTI OCOOMCTOTO JKUTTS, *UTJIA 1 TAEMHHUI JUCTYBaHHS, TeIe(OHHUX PO3MOB,
TenerpapHoi KOpeCHoHAeHIIT Ta 1HIIKUX (GOPM MPUBATHOTO CILUIKYBaHHs, OaHKIBCHKHUX BKJIAAIB 1
pPaxyHKIB, BXKWTTS HEBIIKJIQJHUX 3aXO0JIB O IOHOBJIEHHS NOPYUIEHUX IpPaB Ta MPUTSITHEHHS
BUHHHUX 0C10 10 BCTAHOBJIEHOT 3aKOHOM BiINOBIAAJILHOCTI, IPU MPOBA/XKEHH]1 HETJIACHUX CILAYUX
PO3IIYKOBUX i TOKIAJAETbCSl HA MPOKYpopa, SIK IMPOLECYalIbHOIO KEpIBHHKA JOCYI0BUM
po3schiigyBaHHsM [7].

Kpim cToponu 06BuHYBaueHHs, 3a0€31€UE€HHSI [IPaB Ta CBOOO/I JIFOIMHU IPU MTPOBAHKEHHI
HErJIaCHUX CliiuuX (pO3IIyKOBHUX) i MOKIAAA€ThCA 1 HA CYy[A, 30KpeMa Ha CIIAYOro CYIRO.
KoxeH 3 Skux, Npu NpUNRHATTI PILICHHS I[0J0 NPOBAKEHHS HETJIACHUX CIITYUX (PO3LIYKOBHX)
Niif, TOBMHEH JOTPUMYBATHUCA MDKHApOJHO-NpaBoBUX HopM, Konctutynii VYkpainu,
KpUMIHAJIBHUX MPOLIECYaJbHUX HOPM, 3aKOHIB YKpaiHU Ta IHIIUX HOPMAaTHBHO-NPAaBOBUX AaKTIB,
SIK1 BUCTYIAIOTh FapaHTOM 3a0€3Ie€UeHHs IIPaB Ta CBOOO JIFOJUHHU.

3 ormany Ha 4.1 ct. 9 Koncturynii Ykpainu ta 4. 1 ct. 19 3akony Ykpainu 3akoHy
VYkpainu "lIpo mMibkHaponH1 10TOoBOpH YKpaiHHU'" MOXHA BBaKaTH, IO MPHU NPUMHSATTI PIILICHHS
PO MPOBA/HKEHHSI HETJIACHUX CIIAYMX (PO3LIYKOBUX) i, B 4acTHHI 3a0e3Ne4eHHs IpaB Ta
cBO0OT JIOJIMHU, IOBUHHI BIAMOBIAATH MDKHAPOIHUM JOTOBOpaM, 0 paTtudikoBaHi YKpaiHOIO,
10 SIKUX BiIHOCUTHCS KOHBEHLIS PO 3aXKCT IpaB JIFOJAWHU 1 OCHOBOIIOJIOKHHUX CBOOO/I, 3arajibHa
JeKIapariis Ipas JIIOJUHU, MDKHApOIHUM MMaKT PO IPOMAISIHCHKI 1 MOIITUYHI IIpaBa [4].

3okpeMa, cT. 8 KoHBeH1ii po 3aXUCT MpaB JIOAMHU 1 OCHOBOIIOJIOKHHUX CBOOO/] 3a3HAUaE,
10 KOXKE€H Ma€ MpaBO Ha IMOBary J0 CBOTO MPUBATHOTO 1 CIMEMHOTO JKHUTTS, JO CBOTO KHUTJA 1
KopecnoHeHIii. Opranu aep»aBHOI BJIaJ1 HE MOXKYTh BTPYYaTUCh Y 3A1MCHEHHSI LIbOTO IpaBa, 3a
BUHSTKOM BHIAJKIB, KOJU BTPYYaHHS 3IIMCHIOETHCS 3TiTHO 13 3aKOHOM 1 € HEOOXIAHUM Yy
JNEMOKpPATUYHOMY CYCHUIBCTBI B IHTEpecax HaIIOHAJIBHOI Ta TPOMAJCHKOI O€3MeKu uu
€KOHOMIYHOTo A00po0yTy KpaiHu, JUIsl 3amo0IraHHs 3aBOPYIICHHSM YU 3JI0YMHAM, JJIS 3aXUCTY
3I0POB’Sl UM MOpati abo Jjist 3aXUCTy mpaB 1 cBo6o iHmMX ocid [2]. CtarTsa 17 MixHapoaHOTO
MAaKTy OpO TPOMAJSHCHKI 1 MOJITHYHI MpaBa 3a3Hayae€, [0 HIXTO HE IOBUHEH 3a3HaBaTH
CBAaBUIBHOTO YW HE3aKOHHOTO BTPYYAHHS B HOTO OCOOHMCTE 1 CIMEWHE XWUTTSA, CBABUIBHHX YH
HE3aKOHHHUX MOCSTaHb Ha HEJAOTOPKAHHICTh HOTO JKUTJIa a00 TAEMHUIIO HOro KOPECIOHAEHIIT Y1
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HE3aKOHHHUX IOCSTaHb Ha MOTO 4ecTh 1 penyranito. KoxHa iroanHa Mae mpaBo Ha 3aXUCT 3aKOHY
B1Jl TAKOTO BTPY4YaHHS Y TaKUX HOCATaHb [3].

KIIK Vkpainu nepenbauae 3a0e3nedyeHHs! MpaB Ta CBOOOJ JIOAMHHU IPU MPOBAHKEHHI
HErJIaCHUX CHiMUuX (PO3IIYKOBUX) Al1M K CUCTEMY 3aXO0/IIB II0JI0 HEJIOMYILEHHS MOPYILEHHS [TpaB
Ta cBOOO/I JIIOJIMHU, Ta iX 0OMEKEHHS B MeXaXx, sK1 AonyckaioTbcs Konctutyniero Ykpainu.

Jlo TakmX 3aX0/IiB CJIiJ BITHECTH SIK:

- TPOBEJIEHHS HETJIACHUX CIITUUX (PO3IIYKOBUX) NI MPOBOAUTHCA HA MIACTaBl yXBaJlu
CJIITYOTO CY[/l SIK € AMHUA MOXKJIMBUN JJO3BUT HA BTPYYaHHS Yy IPUBATHE CIUIKYBAaHHS;

- 3a3HAYEHHS CTPOKY MPOBEAEHHS HerjacHoi ciinyoi (po3mrykooi) aii (4.5 cr. 246 KIIK
VYkpainn);

- pilIeHHS MPO HPOBEACHHS HErJacHUX CIIAYuX (PO3IIYKOBHUX) Il mpuilMae Ciiguuid,
MPOKYpOp, CHAYUIl cyans 3a KIOMOTaHHSAM TIpoKypopa a0o 3a KIOMNOTAaHHSAM CIIJ4oro,
MOTOKEHOTO 3 poKypopoM (4.3 ct. 246 KIIK Vkpaiun);

- MpaBO Ha NPOBEJCHHS HEIVIACHUX CHIYUX (PO3IIYKOBUX) Al Ma€ CHIIUud, SKAN
3MIACHIOE JOCYIOBE PO3CIIMYyBaHHS 3JI0YMHY, a00 3a MOro JJAOpPYYEHHSM - YIOBHOBaXKEHI
onepaTuBHi miapo3auu ( 4.6 cr. 246 KIIK Ykpainn);

- ciiguuil 3000B’si3aHUM MOBIAOMUTH TNPOKypopa MpO MNPUHHATTS PIIIEHHS I10J0
MIPOBEJICHHS [EBHUX HETJACHUX CIITYMX (PO3IIYKOBUX) 1Ml Ta oTpuMaHi pe3ynbratu ( 4.3 cT. 246
KIIK VYkpainn);

- HEpO3TOJIOUIEHHS BIIOMOCTEH Mpo ()akTh Ta METOAU MPOBEACHHS HEIJIACHUX CIIIYMX
(po3uiykoBHX) Aii, 0ci0, Kl iX NPOBOJATH, @ TaKOXK IH(OpMallisl, OTpUMaHa B PE3yJIbTaTi iX
MIPOBEJICHHS, HE MUISAraloTh PO3TOJOLUIEHHI0 0cO0aMM, SKHUM II€ CTaj0 BIJOMO B pe3yJbTaTi
O3HalloOMJIEHHS 3 MaTepiajaMH IpH BIOKPUTTI iX i1HUI cropoHi (4.1 cr. 246, 4.1 ct. 254 KIIK
VYkpainn);

- (hikcalisg X0y 1 pe3y/nbTaTiB HErJIaCHUX CIIIYUX (PO3LIYKOBMX) A1, B TOMY YMCII 3a
JOTIOMOTOI0 TE€XHIUHUX Ta IHIIMX 3ac001B TOOTO MPOTOKOJ, /0 SIKOTO B pa3l HEOOX1IHOCTI
JOJTy4aloThCSl JOJIATKU, TEpeAaroThCsl IPOKYpOpY, AKHIl BKMBAa€ 3aX0Au IIOJO 30€pe’KeHHs
OTPUMAaHUX 11 Yac MPOBEJEHHS HETJacHUX CIAIAYUX (PO3IIYKOBHUX) A1l peuel 1 JOKyMEHTIB, sKi
IUIaHy€e BUKOPHUCTATH y KpUMiHalbHOMY mnpoBamkeHH1 (cT. 252 KIIK VYkpainu), BUroTOBIEHHS
KOIIIH IPOTOKOJIIB PO MPOBEAECHHS HETVIACHUX CI1UUX (PO3LIYKOBHX) /1M Ta JOJATKIB 10 HUX HE
nomyckaerbes (4. 3 ct. 254 KIIK Ykpainm);

- MONEPEHKEHHS] MPO KPUMIHAIBHY BIINOBIAAJIBHICTE 32 PO3TOJIOIIEHHS OTPUMAaHOi
iHGopMaLli 1010 HUIMX 0Ci0, IpU O3HANOMJIEHH] 3 MPOTOKOJIAMH MPO MPOBEIEHHS HEIJIACHUX
cIiquuXx (pO3LIYKOBUX) 1, SIKIIO 3a3HaY€H] MPOTOKOJIM MICTATH 1H(OPMAILiIO 11100 MPUBATHOTO
(ocobucroro uu cimMeitHoro) *xuTTA HIMX ocid (4.2 cr. 254 KIIK Vkpaiun);

- 0co0M, KOHCTHUTYIIIIHI IpaBa SKUX OyJIM TUMYAacOBO OOMEXKEHI IiJl yac MPOBEACHHS
HErJIaCHUX CIIIUuX (pO3IIYKOBUX) JiM, a TaKOX MiJO3pIOBaHUM, HOr0 3aXUCHUK MalOTh OYyTH
MMCBMOBO TOBIAOMJIEHI MPOKYpOpoM alo 3a MOro JOPYYEHHSIM CIIAUYUM PO Take OOMEXKEHHS
MPOTATOM JBaHAAISTH MICAIIB 3 JHSI MPUIUHEHHS TaKuX JiH, aje He Mi3HIIe 3BEPHEHHS 10 CYay
3 06BuHYBagbHUM akToM (cT. 253 KIIK Ykpainn);

- BIJIOMOCTI, pedi Ta JJOKYMEHTH, OTpUMaH1 B pe3yJibTaTi MPOBEACHHS HEIJIACHUX CIITUMX
(po3mIykoBHX) [id, SKI MPOKYpOp HE BHU3HAE HEOOXITHUMH JUIsl TOJAIBIIOTO TPOBEACHHS
JOCYZIOBOTO PO3CIiAyBaHHs, MOBUHHI OYyTH HEBIAKIIAIHO 3HMINEHI HA MIACTaB1 ioro pimenHs (4.1
ct. 255 KIIK Ykpainn);

- 3a00pOHSETHCS BUKOPUCTAHHS BIIOMOCTEH, pedyeil Ta NOKYMEHTIB JUIsl Liied, He
MOB’SI3aHUX 3 KPUMIHAJBHUM TPOBA/DKEHHSM, a00 O3HAaWOMJIEHHS 3 HUMH Y4YaCHUKIB
KPUMIHAJIBHOTO MPOBAHKEHHS Un Oyab-akuX 1HmMX ocid (4. 2 cr. 255 KIIK Ykpainn);
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- mepemaHHs 1HQoOpMaIlii, OJEpKAHOiI BHACTIZIOK TMPOBEJACHHS HETJIACHUX CILIUYMX
(po311yKOBHX) 1iH, 31MCHIOETbCA TUIbKU Yyepe3 mpokypopa (4. 1 ct. 257 KIIK Vkpainn) [5].

Jliia 3a0e3nedyeHHs 1O/Aep KaHHS KOHCTUTYLIMHUX IpaB 1 cBOOOJ JIOAUHH, 3aKOHHOTO M
OJIHAaKOBOTO 3aCTOCYBAaHHS CYyJaMH 3aKOHOJABCTBA, SIKE PEryiIIO€ MOPSIOK HAaJaHHS JO3BOJIy Ha
MPOBEACHHS HEMIACHUX CHAUMX  (PO3IIYKOBHX) i, IO TOB’S3aHE 3 OOMEXEHHSIM
KOHCTUTYLIHHUX MpaB IpoOMa/IsiH, CyJIy HE BIPaBl HaJjaBaTH J103BOJIM HA IIPOBEJICHHS OllepaTUBHO-
PO3IIYKOBUX 3aX0/IiB, SKUMH TUMYaCOBO OOMEXYIOTbCS KOHCTUTYIIIHMHI IpaBa 1 CBOOOH JIFOIMHU
1 TpOMa/IsTHUHA, SKIIIO CTOCOBHO 0COOM HEMAa€ NIaHUX, K1 O CBIAYMIIM, IO OTPUMATH 1H(OpPMAITit0
B IHIIMH CIT0Ci0 HEMOXKIIHBO [9].

[Ipn mpoBaJKeHHI HErJacHUX CHIAYUX (PO3IIYKOBUX) JIH 3allydaloThCs ONEpaTHUBHI
MIAPO3JUIH, K1 B3a€MOJIIIOTH 3 OpraHaMHU JIOCYI0BOTO po3ciiayBaHHsA. OaHiero 13 GopM B3aeMO1T
CIIIYMX Ta IMpAaliBHUKIB ONEPAaTUBHUX MIAPO3AUIIB € HAJaHHA CIAYUM YU [POKYpOpPOM
JNOpYYEHHSI  YIIOBHOB2)XEHOMY OIIEpAaTUBHOMY IMIJPO3JAUTY Ha NpoBeleHHs albo ydyacTi y
MIPOBEJIEHH1 HETJIacHO1 ci1ia4oi ( po3UIyKOBOi) Jii.

KIIK VYkpainu Bu3Hauae ONepaTUBHI MIIPO3JAUIM, fKI MarTh IpPaBO 3a MHCbMOBUM
JOPYYEHHSIM  CIIITYOr0, TMPOKypopa 3IMCHIOBATH HETJacH1 ciigdi  (po3mrykoBi) 1ii B
KpUMIHAJIBHOMY IPOBa/KEHHI. 30KpeMma, [0 TaKuX ONEpPaTUBHUX MIAPO3IUTIB BITHOCITHCS:
OpraHy BHYTPILIHIX CIIpaB, OpraHu 0e3NeKH, OpraHy, 10 3A1iCHIOI0Th KOHTPOJIb 32 A0JACpKAHHIM
MIOJATKOBOTO 1 MUTHOTO 3aKOHOJABCTBA, opraHu Jlep:kaBHOI MeHITeHU1apHOi Ciyx0u YKpaiHu,
opranu Jlep>xaBHOT MPUKOPAOHHOI CITy:k0M YKpainu [5].

JlopydeHHsI Ha NPOBEACHHS HErJacHUX CIIAUuX (pO3IIYKOBUX) JAid Hajmae ClIiadui,
MPOKYpOp KEPIBHUKY OpraHy, MiA IOPUCAMKIIIEI0 SKOTO 3HAXOAUTHCS MICIE BYMHEHHS
KPUMIHAJIBHOTO TMPABOMOPYIICHHS 1 Y CKJIaJl SKOIr0 3HaXOJAThCSA OpraH po3ciilyBaHHS Ta/a0o
ONEpaTUBHI MIIPO3/UIH, YIIOBHOBAKEHI HAa MPOBEJICHHS HEIVIACHUX CIIIYUX (PO3LIYKOBHX) 1.
KepiBHuK oprany BiZMOBITHO A0 BITOMYHX HOPMATHBHO-TIPABOBUX aKTIB BU3HAYA€ BUKOHABIIS —
OTepaTUBHUM MIIPO3aL1 (ONEpaTUBHI MIPO3AUIH).

3anexHO BiJ 3JI0YMHY, KU pO3CIIIY€EThCS, Ta CTaTyCy OCOOM, OO0 SIKOi MPOBOJUTHCS
HerjacHa ciigya (po3lIyKoBa) i, IHIIUX YMHHUKIB CIIAYHM, 32 MOTOKEHHSM 3 KEPIBHUKOM
Ooprany JOCYJOBOTO PO3CIIiIyBaHHS BiIMOBITHOTO PIBHS, MOXKE JOPydYaTH MPOBEACHHS HETJIACHOT
cinia4oi (po3iyKkoBoi) Al KEpIBHUKY 1HILIOIO MPAaBOOXOPOHHOTO OPraHy, y TOMY YHMCIi TOTO, Hif
IOPUCAUKIIIEIO SKOTO HE 3HAXOJUTHCS MICLE BYMHEHHS KPUMIHAJIBHOIO IPABONOPYIIEHHS, 3
OOIpYHTYBAaHHSM TaKOi HEOOX1IHOCTI.

VY BuMaJKy, KOJU Marepiajii ONepaTUBHO-PO3IIYKOBOI AISUIBHOCTI Oyl BHUKOPUCTaHI K
MPUBOJM Ta MIACTaBH JJIS MOYATKy JOCYJOBOIO PO3CIIIyBaHHS, JAOPYYEHHsS Ha IPOBEIEHHS
HerJIacHO1 ciiauoi (po3UIyKoBOi) 11i, K MPaBUJIO, HAAAETHCS OMEPATUBHOMY MIAPO3IUTY, KU
BUSIBUB 3JI0OYMH, aJIe BPAXOBYIOThCS HOTO IOBHOBaXEHHS [9].

KoHTposb 32 BUKOHaHHSM CHIBPOOITHUKaMH ONEPAaTUBHUX MIPO3ALUIIB TOPYUEHb CIITUUX
MOKJIA/Ia€ThCSl Ha HadaJbHUKAa TEPUTOPIAIBHOTO OpraHy BHYTpIMHIX crnpaB [8]. YV mopydeHHi
TaKOXX MOX€ BHU3HA4YaTHCh MOPAJOK B3a€MOJIi MDK CIIIYUM, MPOKYPOPOM 1 YHOBHOBa)KEHUM
ONEpPaTUBHUM MIAPO3JUIOM, a TaKOXX TEPMIHM CKJIAJaHHS HPOTOKOJIB MPO XiJ 1 pe3yJabTaTH
MPOBEACHOT HETIACHOT 4901 (PO31IyKOBO1) i a00 11 mpoMiKHOTO eTtary [9].

OcoOnuBICTh BUKOHAHHSI YIIOBHOBaXXEHOI OCOOM ONEPAaTHBHOTO MIAPO3IUTY, SIKUN 3a
JOPYYECHHSIM CIII90r0, IPOKypopa MPOBaIUTh HETJIACHI cirimyl (po3iIykoBl) Aii € Tod (akT, mo
MiJl 4YaCc BUKOHAaHHA [JOpPYYEHHS  CHIBPOOITHUK ONEPAaTUBHOTO MiJIPO3ALUTY KOPHUCTYETHCS
MTOBHOB&KEHHSAMHU CJIIYOTO, aJleé B TOW € Yac, He Mae IpaBa 3J1IICHIOBATH IMpoLecyalbHl Ail y
KpUMIHAJIBHOMY IPOBA/KEHHI 3a BJIACHOIO 1HILIATMBOIO a00 3BEpTAaTUCS 3 KJIONOTAHHAMHU J0
CIIIYOTO CyAJl YU TPOKYypOopa, B TOMY YHCJI IHIIIOBATH MPOBEAEHHS HETJIACHUX CIIYUX
(po3mykoBux) mif. Amke KIIK VYkpainum uiTko Bu3HAauyae, IO pPIMIEHHS MPO IPOBEICHHS
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HErJlaCHUX CHiguuX (pO3IIYyKOBHMX) Ml mpuiiMae ciaiguuii, OpOKypop, a y BHIaJKaXx,
nependauenux KIIK Ykpainu, - cniguuii cyais 3a KIOMOTaHHIM MPOKypopa abo 3a KJIOMOTaHHSIM
CJIITYOT0, MOTO/IKEHOTO 3 IPOKYPOPOM.

YHoBHOBa)K€HI ONEPATHUBHI MIAPO3AUIM HE MalOTh NpaBa BUXOAUTU 32 MEXI JOpPY4YEHb
CIIiIuoro, nmpokypopa. BoHn 3000B’s3aH1 MOBIIOMIISATH 1X MPO BUSIBJICHHS OOCTaBWH, SKI MAaIOTh
3HAYEHHS U1 KPUMIHAJIBHOIO IMPOBAIKEHHS a00 BHMAaraloTh HOBHUX IPOLIECYaJbHUX PIIIEHb
CITIY0TO, IPOKypopa [5].

TakuM YHMHOM, AOPYYEHHS CIJITYOr0 BIAMOBIIHUM OINEPATUBHUM IHIIPO3ALIaM II0JI0
MIPOBEJICHHS HMMH HEIJIACHUX CIITUuX (pO3LIYKOBUX) i Mae Ha MeTI, 3 OAHOro OOKYy,
MIPUCKOPEHHS JOCYIOBOTO PO3CIiAYBaHHS, a 3 IPYroro — 3ajly4yeHHs A0 MPOBEACHHS HETJIACHUX
cmimuux (po3MIyKOBUX) NiK (DaxiBIIB 3 ONMEpaTUBHHUX MIAPO3AUTIB, SKI MalOTh MEBHUU JOCBII 1
CHellaJIbHy TEXHIKY.

Jlig moKpallleHHsl B3a€MOJIi CJIITYOT0 Ta ONEpPaTMBHUX MIAPO3AUIIB IMPH MPOBAIKEHHI
HErJIaCHUX CIIAYUX (pO3UIYKOBHX) A1 BUHUKA€E HEOOX1IHICTh HAJUIMUTHU ONEPATHUBHI MiIPO3ALIH
[IpaBOM Ha 3BEPHEHHS JIO0 CJIIIYOro, MPOKypopa 3 IHIMIATUBHUM pAoOpTOM Ha IPOBEICHHS
HerJIacHoi clig4oi (po3lIyKoBOi) mii, MpO MOKIMUBICTH B OKPEMHX BHIMAJKax HaJaBaTh
ONEepPaTUBHUM IIPO3/LJIaM CaMOCTIMHOCTI 3aKpIMUBIIH 1€ IPAaBO Ha 3aKOHOJaBYOMY PIBHI.

VY BUHATKOBUX HEBIIKJIAJHUX BHUIMAJKaX, MOB’SI3aHUX 13 BPATYBAHHSAM JKUTTA JIIOJEH Ta
3amo0iraHHsM BYMHEHHIO TSKKOro abo O0COOJIMBO TSHKKOTO 3JIOYMHY, HErJacHa cliaya
(po3mrykoBa) aist MOke OyTH po3mouaTta A0 MOCTAHOBJICHHS yXBald CIIIYOTO CYAJl y BUIIAIKAX,
nepenbauenux KIIK VYkpainm, 3a pimieHHSIM CIIIY0TO, Y3TO/PKEHOTO 3 TPOKYpPOpoM, ado
MpoKypopa. Y TakoMy BHUIAAKYy MPOKYpop 3000B’s3aHWN HEBIAKIAAHO TICHS TMOYATKY TaKOi
HerJIacHoi ciia4oi (po3nIykoBo1) 1ii 3BEpHYTHUCSA 3 BIAMOBIAHUM KJIOTIOTAHHSM JI0 CI1IYOTO CY/IL.

Bukonanust Oyap-sSKuX Mii 3 MPOBEAEHHS HEIIACHOI CIia40i (PO3IIyKOBOI) Aii TOBHHHO
OyTH HeralHO HPUIMHEHO, SKIIO CIITYMM CyIJs MOCTAaHOBUTH yXBajly MHpPO BIIMOBY B HaJaHHI
J03BOJTy Ha TPOBEACHHS HETJIACHOI ciigdoi (po3mrykoBoi) aii. OTpuMaHa BHACHIIOK TakKoi
HeryiacHoi ciig4oi (po3urykoBoi) Aii iHQopmaiiss NOBMHHA OyTHM 3HHILEHA B MOPAJIKY,
nependauenomy KIIK Vkpainu [5].

[IpoBamkeHHs HErJMacHUX CHIUUX (PO3LIYKOBUX) i MPOBOJUTHCS 32 JIOINOMOIOIO
ONEepaTUBHOI TEXHIKM Ta IHIIMX 3aco0iB. 3acoOM ONEpaTHBHOI TEXHIKM MPU3HAYEH1 JUId
0e3nocepeIHbOro0 OTpUMaHHs 1HGOpMallii, a TaKOX BUKOHAHHS CYNYTHIX (DYHKIIH: CHpPUSHHS
noctyny no iHdopmarllli, CTBOPEHHS YMOB /i ii BHUHHUKHEHHS, 3IIACHEHHS 3B s3KY,
TPAHCIIOPTYBaHHS Ta (DI3UYHOTO 3aXUCTy B TMPOIECI TMPOBEACHHS HETJIACHUX CIITINX
(po3urykoBux) aiil. OcHOBHI 3ac00H, K1 BUKOPUCTOBYIOThCSI IIPY MPOBEIEHHI HETJIACHUX 3aXO0/1iB,
MOAUISIOTH Ha 3aC00M pO3BIAYBaJIbHOI, MONIYKOBOI, MEHITPATUBHOI Ta KOHIUIIOHATBHOI TEXHIKH
[11, 24]. o iHmuX 3aco0iB BIAHOCATHCSA 3a34aJ€r1/b 1IeHTH(IKOBaH1 (TOMiYeH1) a0 HecpaBKHI
(imiTawiiiHil) 3aco0M, $IKI BUKOPUCTOBYIOTHCS 3a PILIEHHSM KEpIBHHMKAa OpraHy J0CYyJI0BOTO
pO3CIiAyBaHHs, MPOKypopa. 3 II€I0 METOI JONMYCKAE€THCS BUTOTOBJICHHS Ta BHUKOPHUCTAHHS
CHeIiaJIbHO BUTOTOBJIEHUX peued 1 JIOKYMEHTIB, CTBOPEHHsS Ta BUKOPHUCTaHHS CIEliaIbHO
YTBOPEHUX MIAMPUEMCTB, YCTaHOB, OpraHizaiid. Bukopucrtanas 3a3ganeriap 1IeHTH(IKOBAHUX
ab0 HecmpaBXkHIX (IMITAI[IiHKUX) 3acO00IB 3 1HIIOW METOI0 3a00pOHSEThCSI. BUTOTOBIEHHS,
YTBOPEHHS HECIIPaBXKHIX (IMITAI[IHHUX) 3aCO0IB JJIs1 MPOBEACHHS KOHKPETHUX HETJIACHUX CI1TYMX
1t opopMITIOETHCS BIIOBIIHUM ITPOTOKOJIOM [5].

Cnin takox Bigmitutd, mo KIIK VYkpainu BcranoBmioe Bumorw a0 dikcamii xoay 1
pe3yNbTaTiB HETJaCHUX CIITUUX (pO3UIyKOBUX) Alil. L{i BUMOryM moBHHHI BIANOBIIATH 3arajbHUM
npaBmwiaM  ¢ikcanii KpUMIHaJIbHOTO mpoBakeHHs, nependoayeHum KIIK Vkpainu. 3a
pe3ynbTaTaMu MPOBEIEHHS HETJIACHOT CIT1IU01 (PO3IIyKOBOT) NIl CKIAAAETHCS MMPOTOKOJI, JIO SIKOTO
B pa3i HEOOX1HOCTI1 10JIy4al0ThCs A0JaTKU. Bimomocti mpo ocil, ki MpoBOAKIN HETJIacH1 CJIiI4i
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(po3mrykoBi) aii a6o Oymm 3amydeHi 0 1X MPOBEACHHS, y pa3i 3AIMCHEHHS IIOJAO0 HUX 3aXOJIB
0e3leKu MOXYTh 3a3HayaTHCs 13 3a0e3Me4YeHHSIM KOH()IASHIIITHOCTI JaHUX IPO TakUX 0cid y
MOPSAKY, BU3HAYEHOMY 3aKOHOJABCTBOM [5]. Panimie, BUMOTH 10 CKJIagaHHS MPOTOKOIY 3a
HaCJIIIKaMM IPOBEACHHS OINEPAaTUBHO — PO3ILIYKOBOIO 3axo]y, He Oyju NpomucaHi, BiJICYyTHI1
BUMOTM XTO came 1 B fKiil (opMi IOBUHEH CKJIAJaTH JAaHUN MPOTOKOJ, L0 B M0JAJIIIOMY MOIJIO
MIPUBECTH JI0 TOTO, 10 TaKl IPOTOKOJIM MOTJIM OyTH BU3HAHHI CY/I0M HEAOMYCTUMUMU JJOKa3aMHu.

OcoOnuBuM € TOW (akT, 1O MPOTOKOJM TMPO TMPOBEIEHHS HErJaCHUX CIIYUX
(po3mykoBHX) il 3 AOJAaTKaMH HE IMI3HINIE HIK Yepe3 ABAIIATh YOTUPH TOJWHH 3 MOMEHTY
MPUNMHEHHS 3a3HAYE€HUX HETJIACHUX CIIAUUX (PO3IIYKOBUX) 11l mepeaaoThes mpokypopy [1].

Bucnosox. 3aBasixu HoBomy KIIK Vkpainu omnepaTuBHO-pO3LIYKOBa AISUIBHICTH BIIEpILE
3aCTOCOBYETHCSI SIK KPUMIHAJIBHMM MpoOIeCyalbHUM 3axiJ] HUISIXOM IPOBAKEHHS HETJIacHHUX
cmimuux (po3IIyKOBUX) Jid, IO BIAMOBIZA€ 3aralbHUM 3acajiaM KPUMIHAJIBHOTO MPOBAHKCHHSI.
Pesynbratu mpoBeNeHHS HEINIaCHUX CIITYUX (PO3LIYKOBUX) Ml BBa)KAalOThCA J0Ka3aMH, IO
orpumaHi y nopsanky BctaHoBieHuM KIIK Vkpainu, Ha sSkuii MoOXe MOCWIATUCA CyI HpU
YXBaJIeHH1 CYZIOBOTO PIIlIEHHS.

Tak, B.M. TepTUIIHUK CIIYIIHO 3ayBakKHB, 110 30upaHHs 1 30epiraHHs KOH]ineHIIITHOT
iHbopMarllli mpo JOAUHY Ta ii 0COOMCTE KUTTS MOXKE BBAXKATHCH IOPUAMYHO O€3A0TaHHUM 1
JOMYCTUMHM 32 YMOB: 3JIMCHEHHS LIMX [ yIIOBHOBaXEHUMH CYO €KTaMu (OpraHamH CIIifCTBa,
MPOKYpaTypu YU CyIy B MeXax iX KOMIETEHLIi Yd opraHamH, LI0 NPOBOJSATH ONEpPaTHUBHO-
PO3IIYKOBY AiSUIbHICTD); BUPIIICHHS 3aBJlaHb KPUMIHAJIBLHOTO MPOBAHKEHHS; HASIBHOCTI YKa3aHHUX
y 3aKOHI MIJACTaB JUIsl MPOBEAEHHS OKPEMHX IpOIECyalbHUX [id; JOAEpKaHHS IependadyeHoi
3aKOHOM MpOLEAYpH TPOBEACHHS 3axXOdiB IMIOAO0 30upaHHs, 30epiraHHs Ta BUKOPUCTAHHS
iHpopMallli; JOTPUMaHHS BUMOI 3aKOHY LIOAO MpoIlecyalbHOi (OPMH CHITUMX YW I1HIIUX
nporecyanbHux aii [13, 344].
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SECRET INQUISITIONAL (INVESTIGATIVE) ACTIONS ON THE CRIMINAL
PROCEDURE CODE OF UKRAINE

NESKOROMNYY D.

The urgency of theme. In 2012, criminal-procedural legislation of Ukraine has undergone
major changes through adoption of April 13, 2012 the Verkhovna Rada of Ukraine of the Criminal
Procedural Code of Ukraine (hereinafter CPC of Ukraine), which by law established separate
institute proceedings conducted during the preliminary investigation, conduct secret investigative
(detective) actions within criminal proceedings.

Implementation is covert investigative (detective) actions that inherently have a character
operative - search activity, now allows you to use the results as evidence in criminal proceedings,
which in turn ensures the objectivity, integrity and impartiality of the investigation of crimes and
bring the perpetrators to justice.

Code of Ukraine stipulates that undercover investigators actions is a kind of investigation
(investigation) actions, information about methods of fact and are not subject to disclosure, except
as provided by Code of Ukraine [5].

So, these are actions aimed at obtaining (collection) proof or validation of received
evidence in the criminal proceedings.

The main content. System undercover investigation actions enshrined in Chapter 21 of the
CPC of Ukraine "covert investigators actions," which legislators attempt to resolve this institute,
and identify a comprehensive list of covert investigative (detective) actions.

In particular, CPC of Ukraine shares the covert investigators steps:

- Intervention in private chat is it audio, video monitoring individuals (p. 260 CPC of Ukraine),
seizure of correspondence (Article 261 CPC of Ukraine), inspection and seizure of
correspondence (Article 262 CPC of Ukraine), interception of telecommunications transport
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networks (art. 263 CPC of Ukraine), interception of electronic information systems (art. 264 CPC
of Ukraine);

Other covert investigative (detective) actions - a survey of publicly inaccessible places,
home or other property (art. 267 CPC of Ukraine), setting the location of radio electronic facility
(art. 268 CPC of Ukraine), observation of a person or thing place (article 269 CPC of Ukraine),
audio and video surveillance space (art. 270 CPC of Ukraine), control of crime (article 271 CPC
of Ukraine), carrying out special tasks disclosure of criminal activity of an organized group or a
criminal organization (article 272 CPC of Ukraine) , secretly obtaining samples, necessary for
comparative studies (art. 274 CPC of Ukraine) [5].

Professor E.D. Skulish, exploring the question of the system covert investigative (detective)
actions notes that the input to the pre-trial investigation undercover investigation actions is
extremely progressive step legislator aimed at its improvement [12].

Given the current Code of Ukraine decision to conduct covert investigative (detective) actions
is only the investigator, and in cases stipulated by the CPC of Ukraine, the investigating judge at
the request of the prosecutor or upon the request of the investigator, the prosecutor agreed.

The special status becomes a prosecutor in criminal proceedings during the undercover
investigation actions.

In particular, the prosecutor overseeing management in the form of pre-trial investigation
procedure and authorized:

- Instruct the investigating authority conducting the preliminary investigation within the
prescribed period prosecutor undercover investigation actions or to give instructions regarding
their conduct or participate in them;

- Delegate of covert investigative (detective) actions corresponding operational units;

- To agree or refuse in coordinating of requests investigator investigating judge to conduct covert
investigative (detective) actions in cases provided for by the Code, whether to submit such a
request the investigating judge;

- Prohibit or further suspension of covert investigative (detective) actions;

- Extend the term of tacit investigation of up to eighteen months [5].

The prosecutors overseeing the observance of laws during the preliminary investigation
before approval of applications for covert investigative (detective) actions should verify that the
data presented in these legal requirements, the materials and the facts of the criminal proceedings
[6].

The purpose of Public Prosecutions in the proceedings secret investigation actions is
compliance with the rules of their conduct, obtaining acceptable and appropriate evidence, and
their subsequent use by the prosecutor during the trial, as party to the criminal proceedings.

Equally important in supervising prosecutor in the proceedings secret investigation of
actions is to control the destruction of information on personal and family life of individuals not to
be used in proving, or preservation of information that are used as evidence.

According to art. 259 Code of Ukraine, if the prosecutor intends to use at trial as evidence
information obtained as a result of interference with private communications, or a fragment
thereof, it shall ensure the safety of all information or instruct the investigator to ensure the safety
[5].

When conducting covert investigative (detective) actions should take measures to ensure
human rights and freedoms. After the affirmation and protection of rights and freedoms is the
main duty of the state [1].

The obligation to respect for human rights and civil rights, including the inviolability of
private life, his home and his correspondence, telephone conversations, telegraph correspondence
and other forms of private communication, bank deposits and accounts, to take urgent steps to
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redress and bring perpetrators to statutory responsibilities in conducting undercover investigators
search actions rests with the prosecutor, as head of pre-trial investigation procedure [7].

In the prosecution, protection of rights and freedoms in covert investigative proceedings
(investigation) and actions relies on the Court, in particular investigating judge. Each of them, in
deciding whether proceedings undercover investigation actions must comply with international
law, the Constitution of Ukraine, criminal procedural rules, the laws of Ukraine and other
normative legal acts which are the guarantor of rights and freedoms.

In view of part 1 of article 9 of the Constitution of Ukraine and p. 1 art. 19 of the Law of
Ukraine "On International Treaties of Ukraine" can be considered that when deciding on
undercover investigative proceedings (investigation) actions in terms of ensuring human rights
and freedoms shall comply with international treaties ratified by Ukraine, which include the
Convention for the Protection human Rights and Fundamental Freedoms, the Universal
Declaration of human Rights, the International Covenant on Civil and political Rights [4].

In particular, art. 8 of the Convention for the Protection of Human Rights and Fundamental
Freedoms states that everyone has the right to respect for his private and family life, his home and
his correspondence.

The authorities can not interfere with the exercise of this right except when intervention is
carried out in accordance with the law and is necessary in a democratic society in the interests of
national security, public safety or the economic well for the prevention of disorder or crime, for
the protection of health or morals or for the protection of the rights and freedoms of others [2].

Article 17 of the International Covenant on Civil and Political Rights states that no one
shall be subjected to arbitrary or unlawful interference with his privacy, family, arbitrary or
unlawful attacks on the security of his home or his secret correspondence, nor to unlawful attacks
on his honor and reputation. Everyone has the right to the protection of the law against such
interference or attacks. [3]

Code of Ukraine provides for the rights and freedoms during the conduct of undercover
investigative (detective) actions as a system to prevent the violation of rights and freedoms, and
their restrictions to the extent permitted by the Constitution of Ukraine.

Such measures should include as

- Conducting covert investigation of actioni is based on the decisions of the investigating
judge as the only possible resolution to intervene in private communication;

- Specitying the period of tacit investigation of actioni (Part 5 of art. 246 CPC of Ukraine);

- Decision to conduct covert investigative (detective) actions takes investigator, prosecutor,
investigating judge at the request of the prosecutor or upon the request of the investigator, the
prosecutor agreed (Part 3 of art. 246 CPC of Ukraine);

- The right to conduct covert investigation actions that performs pre-trial investigation of a
crime, or on behalf of authorized operations units (Part 6 of art. 246 CPC of Ukraine);

- Investigator must inform the prosecutor's decision to conduct some covert investigation
actions and results (Part 3 of art. 246 CPC of Ukraine);

- Non-disclosure of information about the facts and the methods of covert investigative
(detective) actions of persons who engage in these activities, as well as information obtained as a
result of their conduct, not be disclosed to persons to whom it has become known as a result of
familiarization with the materials at the opening of the other party (Part 1 of art. 246, Part 1 art.
254 CPC of Ukraine);

- Fixing the course and results of undercover investigative (detective) actions, including
through technical and other means that protocol, which, if necessary, involved applications sent to
the prosecutor, who takes measures to conserve obtained during the undercover investigation
actions objects and documents that are intended to be used in criminal proceedings (article 252
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CPC of Ukraine), copies of reports of covert investigative (detective) actions and supplements
thereto are not allowed (including 3. 254 CPC of Ukraine);

- Prevention of criminal liability for disclosure of information received in relation to other
people, in reading the minutes of a secret investigation of actions, if such records contain
information on the private (personal or family) of others (Part 2 of art. 254 CPC of Ukraine );

- Persons whose constitutional rights have been temporarily restricted during the
undercover investigation actions, and the suspect, his counsel shall be notified in writing by the
prosecutor or on behalf of investigators of this restriction within twelve months after the
termination of such actions, but not later appeal to the court of the indictment (Article 253 CPC of
Ukraine);

- Information, things and documents obtained as a result of covert investigative (detective)
actions that the prosecutor does not recognize necessary for further pre-trial investigation must be
immediately destroyed on the basis of his decision (Part 1 of art. 255 CPC of Ukraine);

- the information items do not use and documents for purposes unrelated to criminal
proceedings, or examine them participants in criminal proceedings or any other person ( p.2 , art.
255 CPC of Ukraine);

- Transfer of information obtained as a result of covert investigative (detective) actions
only through the prosecutor (p. 1 art. 257 CPC of Ukraine) [5].

To ensure the observance of human rights and freedoms, legal and uniform application by
courts of law, which governs the procedure for granting permission to conduct covert investigative
(detective) actions associated with restriction of constitutional rights, the courts are not entitled to
issue permits to conduct search operations measures which temporarily restrict the constitutional
rights and freedoms of man and citizen, if there is no respect of persons data to indicate that to
obtain information otherwise impossible [9].

When conducting covert investigation of actions involved in operational units that interact
with the pre-trial investigation. One of the forms of interaction between investigators and
employees in the units is to provide the investigator or prosecutor instructs the designated
operational units to conduct or participate in acts of tacit investigation of actions.

Code of Ukraine defines operational units eligible for the written assignment prosecutor to
exercise covert investigator actions in criminal proceedings. In particular, the following
operational units include: the Internal Affairs, the security agencies that monitor compliance with
tax and customs legislation, state Penitentiary Service of Ukraine, bodies of the State Border
Service of Ukraine [5].

Power of attorney to conduct covert investigative (detective) actions gives the investigator,
the prosecutor, head of the authority having jurisdiction over the place which is a criminal offense
and as part of the investigation which are organ and / or operational units authorized to conduct
covert investigative (detective) actions.

The head of in accordance with departmental legal acts determining executer - operational
unit (operational units).

Depending on the crime, the investigation and the status of the person against whom the
investigation is conducted undeclared (investigative) the effect of other factors investigator, with
the approval of the heads of the preliminary investigation proper level, may delegate the
investigation of tacit (Investigation) head action other law enforcement agency in including that
which is not under the jurisdiction of the place of commission of the criminal offense of
Jjustification appropriate.

Where materials of operational activities were used as pretexts and reasons for beginning of
pre-orders for holding tacit investigative (detective) actions is usually given operational unit who
discovered the crime, but his powers are taken into account [9].
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Monitoring the performance of the employees in the units orders investigation relies on the
heads of territorial bodies of Internal Affairs [8]. In the authorization procedure as may be
determined by the interaction between the prosecutor and authorized operational units as well as
the timing up a report on the progress and results of the tacit investigative (detective) actions or
intermediate stage [9].

Feature implementation of the authorized person operating unit, which on behalf of the
prosecutor conducting covert investigators actions is the fact that during the performance of the
assignment employee operating unit uses investigative powers, but at the same time not exercise
criminal proceedings on its own initiative or handle an appeal to the investigating judge or
prosecutor, including initiating a covert investigation actions.

CPC of Ukraine made clear that the decision to conduct covert investigative (detective)
actions takes investigator, prosecutor, and in cases stipulated Code of Ukraine, the investigating
judge at the request of the prosecutor or upon the request of the investigator, the prosecutor
agreed.

Authorized operational units are not entitled to go beyond the assignments prosecutor.
They are required to report them to identify the circumstances relevant to the criminal proceedings
or require new procedural decisions prosecutor [5].

Thus, the commission investigating the relevant operational units to conduct their covert
investigative (detective) actions aims, on the one hand, the acceleration of pre-and on the other -
engagement in covert investigative (detective) operations professionals with operational units that
have a experience and special equipment.

To improve the interaction between the investigator and the operational units during the
conduct of undercover investigative (detective) actions is necessary to give operational units the
right to appeal to the prosecutor with a report on the initiative of tacit investigative (detective)
actions, the possibility in some cases to provide operational units securing independence is entitled
by law.

In exceptional cases of urgency related to the preservation of human life and prevent the
commission of grave or especially grave crime, secretly investigating (detective) actions can be
initiated prior to enactment of the decree investigating judge in the cases stipulated by the CPC of
Ukraine, by the decision of the investigator, the prosecutor agreed, or prosecutor.

In this case, the prosecutor shall immediately after the beginning of such tacit investigative
(detective) actions refer to the corresponding request to the investigating judge.
Performing any action on tacit investigative (detective) actions should be immediately
discontinued if the investigating judge Resolution decision to refuse to issue a permit to carry tacit
investigation of actions.

Resulting from such tacit investigative (detective) actions information must be destroyed
as prescribed in Code of Ukraine [5].

Proceedings undercover investigation actions performed using operational techniques and
other means. Operative technique designed to directly obtain information and perform related
functions: to facilitate access to information, create the conditions for its occurrence,
communicating, transportation and physical security in the process of covert investigative
(detective) actions.

Fixed assets used in carrying out covert actions share the means of intelligence, search, and
penitration and conditional techniques [11, 24]. Other assets include previously identified
(labeled) or false (simulation) instruments that are used by the decision of a head of a preliminary
investigation, the prosecutor.

To this end, allowed the manufacture and use of specially made items and documents,
creating and using specially formed companies, institutions and organizations. Using previously
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identified or false (simulation) instruments for other purposes is prohibited.

Manufacturing, formation of false (simulation) instruments for specific covert investigation
is made relevant protocol [5].

It should also be noted that the Code of Ukraine establishes the requirements for the
fixation of the course and results of undercover investigative (detective) actions.

These requirements shall comply with the general rules of fixing criminal proceedings
provided for CPC of Ukraine. As a result of tacit investigation of actions is drawn up, which, if
necessary, are attached application.

Information concerning persons who conducted the undercover investigation (detective)
activity or have been involved in their implementation, in the case of measures on safety may
indicate ensuring privacy of such persons in accordance with the law [5].

Previously, the requirements for a protocol on the results of operational - investigative,
were not registered, there is no requirement that it and in what form should make this protocol,
which subsequently could lead to the fact that these protocols can be recognized by the court
inadmissible evidence.

Special is the fact that protocols to conduct covert investigative (detective) action with
applications no later than twenty-four hours after the termination of these covert investigative
(detective) actions are transmitted to the prosecutor. [1]

Conclusion. The new Code of Ukraine operatively-search activity was first used as a
measure of Criminal Procedure by introducing undercover investigation of actions that meets the
general principles of criminal proceedings.

Results of covert investigative (detective) actions are considered evidence obtained in the
manner established by the CPC of Ukraine, which may refer to the court in a judgment.
Yes, V.M. Tertyshnyk rightly observed that the collection and storage of confidential information
about a person and his personal life may be regarded as legally acceptable and perfect by the
conditions: the implementation of these actions authorized entities (by investigation, prosecution
or trial within their competence or bodies that conduct detective search activity); solving problems
of criminal proceedings; presence of the specified grounds in law for certain proceedings;
compliance with statutory procedures for measures on the collection, storage and use; compliance
with the law on procedural form investigative or other proceedings [13, 344].
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