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Adnotacja. Artykul dotyczy kwestii zwyczaju jako zrodta obowiazku ekstradycji lub $Scigania. Autor ustala, ze
nastgpujace glowne argumenty sa wykorzystywane do uzasadnienia istnienia zwyczajowego obowigzku ekstradycji
lub $cigania: rezolucje Zgromadzenia Ogdlnego ONZ; waga przestgpstw migdzynarodowych; istnienie spolecznosci
miedzynarodowej (civitas maxima). Autor konkluduje, Zze obecnie nie ma jednoznacznej odpowiedzi na pytanie, czy
obowiazek aut dedere aut judicare wchodzi w zakres migdzynarodowego prawa zwyczajowego. Komisja Prawa
Migdzynarodowego ONZ powstrzymata si¢ od zajgcia stanowiska w kwestii istnienia obowigzku ekstradycji lub
$cigania w ramach migdzynarodowego prawa zwyczajowego. Wynika to gtéwnie z faktu, ze nie istnieje spojnej praktyki
panstwowej lub opinio juris potwierdzajacych zwyczajowy charakter obowigzku ekstradycji lub Scigania.

Stowa kluczowe: Aut dedere aut judicare, ekstradycja lub $ciganie, zwyczaj w prawie migdzynarodowym, walka z
bezkarnoscia.
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Abstract. The article reveals the issue of the custom as a source of the obligation to extradite or prosecute. It was determined
that to justify the existence of a customary obligation to extradite or prosecute the following primary arguments are used: UN
General Assembly resolutions; the gravity of international crimes; and the existence of an international community (civitas
maxima). It was concluded that for now, there are no clear answers whether or not an obligation aut dedere aut judicare falls
within international customary law. The International Law Commission abstained from adollloting a stance regarding the existence
of a customary international law obligation to extradite or prosecute. This is mainly due to the fact that there 1s no consistent state
practice or opinio juris to support the view of the customary nature of an obligation to extradite or prosecute.
~ Key words: Aut dedere aut judicare, obligation to extradite or prosecute, custom in international law, fight against
impunity.
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AHoOTamig. Y CTaTTi pO3KPUBAETHCS MUTAHHS MPO 3BHYAll SK JDKEpeso 3000B'sI3aHHS BHJABATH a00 3IiHCHIOBATH
CYIIOBE TIepeciiyBaHHsA. BcTaHOBIEHO, IO U1 OOTPpYHTYBaHHS iCHYBAaHHS 3BUYA€BOTO 3000B’3aHHS MIONO BHIA4Yi a0
CYIOBOT'O IIEPECITiIyBaHH BUKOPUCTOBYIOTHCS HACTYIIHI OCHOBHI apryMeHTH: pe3oiolii [enepansHoi Acamoiei OOH;
TSDKKICTh MIDKHAPOTHHX 3JI0YHHIB; ICHYBaHHS MI>XKHAPOHOI CIITBHOTH (civitas maxima). 3po0IeHO BUCHOBOK, 1[0 Hapasi
HEMae 9iTKOi BiAIOBI/II HA TMMTAHH:, UM Miananae 30008’ 13aHHs aut dedere aut judicare i 3BUMa€Be Mi>KHAPOIHE TIpa-
B0. Kowmicis mikaapomHoro npasa OOH yTpumanacs Bi NPUAHSATTS MO3MIIIT 1010 ICHYBaHHS 3000B’s3aHHS BUIaBATH
a0o 37ilicCHIOBAaTH CY/IOBE TEPECIiyBaHHs 32 3BUYA€BUM MDKHAPOJHHUM NPaBOM. [ OJIOBHMM YHMHOM Iie OOYMOBIIIOETH-
Csl THM, IIIO HE iCHYE TIOCHIOBHOI IepKaBHOI MPAKTUKU YW Opinio juris, SKi O MiATBEpIKyBal 3BHUAEBHHA XapakTep
3000B’s13aHHs BUJIaBaTH a00 3/1HICHIOBATH CYJ0BE MEPECIIiTyBaHHsL.

Kurouosi cioBa: Aut dedere aut judicare, BunaBaru ado 3/1iiCHIOBAaTH Cy/JJ0OBE IIepeCiliyBaHHs, 3BU4ail y MbKHApOA-
HOMY TIpaBi, 60poTh0a 3 Oe3KapHICTIO.
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Introduction. The principle of aut dedere aut judicare (“extradite or prosecute”) is an important component
ofthe international criminal justice system, which enables international cooperation in the fight against impunity. It is
generally understood that the aut dedere aut judicare clause requires the state with jurisdiction to punish individuals
who commit serious crimes when they are not extradited. Among other things, the principle aut dedere aut judicare
contributes to the fight against international crime and serves humanitarian purposes in order to ensure fundamental
human rights. UN Commission on Human Rights in its resolution (UN Commission on Human Rights resolution,
2003/72) urged states “to give necessary attention to the question of impunity for violations of international human
rights and humanitarian law” (para. 1) as well as “take effective measures to implement their obligations to prosecute
or extradite perpetrators” of such crimes as genocide, crimes against humanity, war crimes and torture (para. 10).

It is important to note that on May 26, 2023, in Ljubljana, Slovenia, 80 states approved the text of the Convention
on International Cooperation in the Investigation and Prosecution of Genocide, Crimes against Humanity, War
Crimes and Other International Crimes (Ljubljana-Hague Convention)'. This Convention outlines the obligations
of states with respect to cooperation and extradition in the investigation of crimes under international law. In addition
to cooperation between states, the Convention also lays down a fundamental legal principle for the prosecution
of the most serious crimes by states in black and white: the obligation aut judicare aut dedere (Draft Article
14 of the Convention). According to this principle, every state has an obligation to prosecute anyone found on
its territory who has allegedly committed international crimes. And if a state does not wish to prosecute on its
territory, it is then obliged, according to this principle, to hand over the suspected person either to another state or
to an international tribunal for prosecution. This article was hotly debated, and as a result, the right to formulate
a reservation on the principle aut judicare aut dedere for a renewable period of three years was declared (Steps
forward for international law in Ljubljana and Paris, 2023).

The implementation of the aut dedere aut judicare principle entails a number of complex issues, among which
special attention should be paid to the question of the treaty and/or customary nature of the obligation to extradite or
prosecute. The question of whether the obligation to extradite or prosecute is a customary nature is debatable and has
both its supporters and opponents. At the General Assembly Sixth Committee’s sixty-eighth session (2013) some
delegations expressed their position that under customary international law, there was no obligation to extradite or
prosecute and that the obligation was derived from treaty provisions. Other delegations believed that the question
merited further consideration and suggested that a review of state practice be conducted in order to address this issue
(Topical summary of the discussion, 2014: para. 60). A further thorough investigation of the nature of the aut dedere
aut judicare principle has essential theoretical and practical significance.

The purpose of the article is to consider the custom as a source of the obligation to prosecute or extradite
and highlight the arguments in support of this idea. The article reveals the position of the International Law
Commission, the doctrinal justifications of scientists and the existing judicial practice on this issue. The following
main justifications of a customary obligation to extradite or prosecute are considered in the article: certain resolutions
of the UN General Assembly; the nature of international crimes; and a civitas maxima.

There is a widespread point of view that the obligation to prosecute or extradite does not exist in customary
international law, however, the argumentation in support of this position is not covered by the purpose of this article
and requires its own detailed study.

Research materials and methods.The aut dedere aut judicare principle in general is studied in a number of works
by such scholars as M. Bassiouni, A. Caligiuri, R. Cryer, K. S. Gallant, G. Gilbert, M. R. Mattarolo, S. Mitchell,
M. Plachta, P. Scharf, R.V. Stenberge, C. Tiribelli, E. Wise, and others. At the same time, many important legal
aspects of the application of the aut dedere aut judicare clause have not become the object of special analysis,
which determines the relevance of further research on this topic, and, in particular, the question of the legal nature
of the obligation to extradite or prosecute.

In order to provide a comprehensive and nuanced understanding of the subject matter, this study employs
a variety of methodological approaches, including historical analysis, comparative legal analysis and interpretive
analysis of legal norms.

Results and discussion. In the scientific literature, it can be found confirmation of the position according to
which a duty to prosecute or extradite exists in customary international law and regardless of whether a state is
a party to the treaty, this duty would apply (Cryer, Robinson, Vasiliev, 2019: 59).

Michael P. Scharf notes, that in principle, “the duty to extradite or prosecute can also be established by
customary international law. Customary international law, which is just as binding upon states as treaty law, arises
from a general and consistent practice of States followed by them from a sense of legal obligation referred to as
opinio iuris (Scharf, 2012:751)”. A Caligiuri claims that treaties are also proof of custom since they “manifest
a certain conception of the legal obligation of contracting states (opinio juris)..., contributing to the birth of one
or more rules of customary law, especially if they are instruments with a universal or almost universal character”
(Caligiuri, 2018: 265). According to R. Mattarollo, “the most evident conventional obligation, which has become
a principle of customary international law, is the obligation to “prosecute or extradite” included in treaties that
criminalize human rights violations such as torture or disappearances. This is so because such conventional norms
codify principles well recognized in the doctrine for a long time. In 1758 Emmerich de Vattel recognized the duty
to extradite persons accused of serious crimes” (Mattarollo, 1998: 87). Multilateral treaties have the potential to
contribute to the formation of new customs.

'The Ljubljana — the Hague Convention is scheduled to be open for signature in the first quarter of 2024, after the final revision of the text.
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The following main arguments are used to justify the existence of a customary obligation to extradite or
prosecute: (1) the Resolutions of the UN General Assembly; (2) the nature of international crimes; (3) the existence
of the international community (a civitas maxima).

Let’s consider these provisions in more detail.

(1) For the purpose of justifying the customary duty to extradite or prosecute, some resolutions of the General
Assembly are referred to as expressions of opinio juris (Cryer, Robinson, Vasiliev, 2019: 60). For instance, UNGA
Resolution “Question of the punishment of war criminals and of persons who have committed crimes against
humanity” (1971), UNGA Resolution “Principles of international cooperation in the detection, arrest, extradition
and punishment of persons guilty of war crimes and crimes against humanity” (1973). In advocating the customary
international law duty to prosecute or extradite, the 1967 UN Declaration on Territorial Asylum is frequently cited
as “the earliest international recognition of a customary law obligation to prosecute perpetrators of crimes against
humanity” (Scharf, 2012: 751). Art. 1 (2) Declaration on Territorial Asylum provides that “the right to seek and to
enjoy asylum may not be invoked by any person with respect to whom there are serious reasons for considering that
he has committed a crime against peace, a war crime or a crime against humanity, as defined in the international
instruments drawn up to make provision in respect of such crimes”.

(2) Another argument is that the obligation to prosecute stems from the nature of international crimes. Core
international crimes violate the jus cogens norms and entail erga omnes obligations to the entire international
community. The obligation erga omnes is not to leave unpunished the perpetrators of such core international crimes
and thus to carry out either prosecution or extradition. This argument finds support in the case law of the International
Court of Justice in relation to genocide (Cryer, Robinson, Vasiliev, 2019: 60).

(3) The next argument is related to the previous one and concerns the existence of an international community
— a civitas maxima. It should be noted that various names have been used to refer to the hypothetical international
community. That popularized by Christian Wolff in the eighteenth century, speaks of a civitas maxima, a supreme
state or body politic (Wise, 1991: 109).

In light of this position, the international community has a common interest in preventing international crimes.
At the same time, every state has the right to prosecute international crimes. Subsequently, states have a legal
obligation to prosecute or extradite. “Hence, shared moral values have turned into a legal obligation” (Cryer,
Robinson, Vasiliev, 2019: 60-61). The common concern “both justifies and requires the extradition of offenders, or
else their trial by a state that refuses extradition” (Wise, 1991: 116). This approach is consistent with the view that
the international community is moving from a system where the nation State is the dominant element to one where
the common good of the global community is more central (Mitchell, 2011).

The position of the ILC regarding the nature of the obligation to extradite or prosecute deserves special attention.
Special Rapporteur Zdzislaw Galicki emphasized that the rules of the Draft Code of Crimes against Peace and Security
of Mankind (1996) (Articles 8 and 9) were an expression of a codification of customary international law. Article
8 “Establishment of jurisdiction” of the Draft Code of Crimes Against the Peace and Security of Mankind states:
“Without prejudice to the jurisdiction of an international criminal court, each State Party shall take such measures
as may be necessary to establish its jurisdiction over the crimes set out in articles 17, 18, 19 and 20, irrespective
of where or by whom those crimes were committed. Jurisdiction over the crime set out in Article 16 shall rest with
an international criminal court. However, a State referred to in article 16 is not precluded from trying its nationals
for the crime set out in that article” (Draft Code, 1996).

Article 9 “Obligation to extradite or prosecute” of the Draft Code of Crimes Against the Peace and Security
of Mankind says as follows: “Without prejudice to the jurisdiction of an international criminal court, the State
Party in the territory of which an individual alleged to have committed a crime set out in Articles 17, 18, 19 or 20 is
found shall extradite or prosecute that individual.” These are such crimes as “Crime of genocide”, “Crimes against
humanity”, “Crimes against the United Nations and associated personnel” and “War crimes”.

These texts were the result of a codification exercise of customary international law rather than a work aimed
at its progressive development, as confirmed by the adoption of the Statute of the International Criminal Court in
1998 (Caligiuri, 2018: 262).

Zdzislaw Galicki pointed out in his Third Report, that the number of international and regional treaties containing
this obligation is growing every year and this could be an indication of state practice. The Special Rapporteur stated
that “the development of international practice based on the growing number of treaties establishing and confirming
such an obligation may lead at least to the beginning of the formulation of an appropriate customary norm” (Third
report on the obligation to extradite or prosecute, 2008: para. 124).

In the context of the issue under consideration, the question arises whether there is a customary obligation
to extradite or prosecute in relation to all international crimes or in relation to specific core crimes. The claim
is sometimes made by reference to a particular crime, but sometimes by reference to all international crimes
(Cryer, Robinson, Vasiliev, 2019: 59). The International Law Commission in Articles 8 and 9 of the Draft
Code of Crimes against Peace and Security of Mankind of 1996 has recognized the existence of the obligation
in question, it has done it, however, exclusively in relation to a strictly limited and defined group of offences,
described generally as crimes against the peace and security of mankind (with exclusion of “Crime
of aggression”). In any case, this recognition may be considered as a beginning point for further consideration
of to what extent this obligation may be extended on other kinds of offences (Preliminary remarks by Zdzislaw
Galicki, 2004: 315).
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The Working Group on the obligation to extradite or prosecute (aut dedere aut judicare) did not express support
for a position on the existence of a customary obligation to extradite or prosecute but did not reject such a possibility.
The Working Group’s final report did not exclude the possibility that the obligation to extradite or prosecute has
become or is yet crystallising “into a rule of customary international law, be it a general or regional one” (Final
report Working Group on the obligation to extradite or prosecute, 2014: para. 53).

There are several examples in court practice that demonstrate the customary status of the principle “aut dedere,
aut judicare”.

The Court of Justice of the European Union, in the Petruhhin case (Aleksei Petruhhin v. Latvijas Republikas
Generalprokuratiira: paras. 39-40), seems to consider the aut dedere aut judicare principle as a general principle
of law applicable to any situation, in order to guarantee the effectiveness of international cooperation between states
and to ensure an accused person is not left without punishment (Caligiuri, 2018: 269).

The ICTY Appeals Chamber in the Blaski¢ case has stated that “[n]ational courts of the states of the former
Yugoslavia, like the courts of any State, are under a customary-law obligation to try or extradite persons who have
allegedly committed grave breaches of international humanitarian law” (Prosecutor v. Tihomir Blaskic: para. 29).

In the case of the Native Title Amendment Act 1998 and Arabunna People, the Federal Court of Australia
confirmed the customary character of the obligation aut dedere aut judicare. The Court noted that: “It follows from
the obligation to prosecute or extradite, imposed by international customary law on Australia as a nation State,
that it would be constitutionally permissible for the Commonwealth Parliament to enact legislation providing for
the trial within Australia of persons accused of genocide, wherever occurring”. It was noted, that the prohibition
of genocide is a peremptory norm of customary international law, giving rise to a non-derogatable obligation by
each nation State to the entire international community. This is an obligation independent of the Convention on
the Prevention and Punishment of the Crime of Genocide. It existed before the commencement of that Convention
in January 1951, probably at least from the time of the United Nations General Assembly resolution in December
1946. The obligation imposed by customary law on each nation State is to extradite or prosecute any person, found
within its territory, who appears to have committed any of the acts cited in the definition of genocide set out in
the Convention. It is generally accepted this definition reflects the concept of genocide, as understood in customary
international law (Amnesty International, 2009: 25). In responding to the refusal by Guatemala to grant the five
extradition requests, the investigating judge in Madrid asserted that “the aut dedere aut judicare obligation is based
not only on conventional law but also on customary international law and it arises out of the jus cogens character
of the prohibition of genocide and crimes against humanity” (Amnesty International, 2009: 28).

It should be noted that the issue concerning the customary character of the obligation aut dedere aut judicare is
rarely addressed by international and national judicial practice.

Conclusions. To justify the existence of a customary obligation to extradite or prosecute the following primary
arguments are used: UN General Assembly resolutions (these resolutions emphasize the importance of combating
international crimes and seeking justice); the gravity of international crimes (these offences are so egregious
that they must not go unpunished and that states have a duty to hold the perpetrators accountable); the existence
of an international community (civitas maxima) (this concept refers to the idea that international law applies
universally to all members of the international community; there should be no safe havens for criminals, and states
should cooperate in bringing offenders to justice, regardless of where the crimes were committed or the nationality
of the perpetrators).

For now, there are no clear answers as to whether or not an obligation aut dedere aut judicare with respect to
international crimes falls within international customary law. The International Law Commission abstained from
adopting a stance regarding the existence of a customary international law obligation to extradite or prosecute. This
is mainly due to the fact that there is no consistent state practice or opinio juris to support the view of the customary
nature of an obligation to extradite or prosecute.
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